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QUESTIONS FOR PRESENTERS 

One of the important aspects of social context training is to attempt to get 
students/the audience to begin a process of self-analysis in which they are able, 
not only to identify the prejudice or bias that exists 'out there', but to identify 
biases and prejudices that they themselves hold. Such perceptions could include 
ingrained stereotypes, such as 'blacks are lazy,'; 'homosexuals are promiscuous', 
'women are irrational,'; 'Jews are tight with money;' 'Afrikaners are conservative,' 
'men are violent,' etc. When you present your input, your audience will have a range 
of perceptions about you and your presentation that remain concealed. We would 
like to experiment with what would happen if we make these perceptions explicit. 

As a way of linking the presentations together, and to expand on the theme of 
self-reflection, active listening and innovative teaching methodologies, we request 
that you consider the following questions and attempt to build in answers to them 
in the course of your presentation: 

1. 

2. 

3. 

Can you identify what is unique or different about your presentation that 
challenges formalist notions of teaching in law institutions? 
What, in your mind, are the barriers to people hearing what you are saying? 
or what might be difficult for people to hear in your presentation? 
What methods or techniques do you employ to facilitate your audience's 
ability to hear what you are saying? 



QUESTIONS FOR PARTICIPANTS 

One of the important aspects of social context training is to attempt to get 
students/the audience to begin a process of self-analysis in which they are able, 
not only to identify the prejudice or bias that exists 'out there', but to identify 
biases and prejudices that they themselves hold. Such perceptions could include 
ingrained stereotypes, such as 'blacks are lazy,'; 'homosexuals are promiscuous', 
'women are irrational,'; 'Jews are tight with money;' 'Afrikaners are conservative,' 
'men are violent,' etc. When you listen to the inputs of your colleagues today, it is 
likely that you will have a range of perceptions about the presenters and the 
presentation that remain concealed. We would like to experiment with what would 
happen if we make these perceptions explicit. Your participation in this exercise 
will enable us to work towards a model for revisioning material. 

Please fill in each section after the completion of each input from the various 
participants. 

INPUT 1: ROBIN PALMER 
1.1 

1.2 

1.3 

Con you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinud by what the presenter was 
saying'? 

Could you imagine a way of incorporating anything you learned from this presentation into your teaching 
of your subject/s? If so, how? 

INPUT 2: BRONWYN PITHEY AND LILLIAN ARTZ 
2.1 

2.2 

2.3 

Con you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinced by what the presenter was 
saying? 

Could you imagine a way of incorporating anything you learned from this presentation into your teaching 



of your subject/s? If so, how? 

INPUT 3: FRANCOIS BOTHA 

3.1 

3.2 

3.3 

Can you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinced by what the presenter was 
saying? 

Could you imagine a way of incorporating anything you learned from this presentation into your teaching 
of your subject/s? If so, how? 

INPUT 4: NIC SWART 

4.1 

4.2 

4.3 

Can you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinced by what the presenter was 
saying? 

Could you imagine a way of incorporating anything you learned from this presentation into your teaching 
of your subject/s? If so, how? 



INPUT 5: JOANNE FEDLER 

5.1 

5.2 

5.3 

Can you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinced by what the presenter was 
saying? 

Could you imagine a way of incorporating anything you learned from this presentation into your teaching 
of your subject/s? If so, how? 

INPUT 6: ANGELO PANTAZIS 

6.1 

6.2 

6.3 

Can you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinced by what the presenter was 
saying? 

Could you imagine a way of incorporating anything you learned from this presentation into your teaching 
of your subject/s? If so, how? 

INPUT 7: JUSTICE COLLEGE 

7.1 

7.2 

Can you identify a new approach/idea/methodology/concept in this presentation that surprised you? 

What were some of the obstacles to your being able to hear and be convinced by what the presenter was 
saying? 



7.3 Could you imagine o way of incorporating anything you learned from this presentation into your teaching 
of your subject/s? If so, how? 



PROGRAMME: CURRICULUM DEVELOPMENT PROJECT: SOCIAL 
CONTEXT IN THE TEACHING OF EVIDENCE 

13 AUGUST 1999 

10.00-11.00 IDENTIFICATION OF SYSTEMS OF OPPRESSION 
EXERCISE 

JOANNE FEDLER 

10 minutes: introduction and orientation to the process and goal setting for the clay 
10 minutes: participants to fill in table and to identify systems of oppression in 
which they are located. 
15 minutes: participants to discuss with neighbour and answer questions (what are 
the implications for you as a law teacher to be located on the scale you identified.' 
How die/ it make you feel.') 
25 minutes: debrief 

11.00 - 11.15 TEA 

111.15-1.00 INPUTS FROM PARTICIPANTS 

15 minute inputs and 5 minutes discussion 

11.15-11.35 

11.35-12.05 

12.05-12.15 

12.15-12.35 

12.35 - 12.55 

Robin Palmer 
(An introduction to 'concept' based teaching as opposed to 'content' 
based teaching) 

Bronwyn Pithey and Lillian Artz 
(Teaching rape and domestic violence to law students) 

Francios Botha 
(Teaching and training interventions for the judiciary: adding fuel 
to the fires of resistance) 

Nie Swart 
(Evaluation methodologies at the Practical Legal School) 

Joanne Fedler 
(Good sex and bad sex: the law of evidence and the r~p_resentation 
of sexuality) • 

I 



1.00-2.00 LUNCH 

12.00 -3.00 

2.00- 2.20 

2.20 - 3.00 

13.00-4.00 

CONTINUATION OF INPUTS 

Angelo Pantazis 
(Lesbian and gay youth in low) 

JUSTICE COLLEGE 
(Social context reV1sioning of o set of Justice College notes on admissibility 

and compellobility of evidence). 

CONCLUSION AND CLOSURE 

* 
* 

WORKBOOK 
LAW TEACHERS' CONFERENCE 

ILZE OLCKERS 



!IDENTIFICATION OF SYSTEMS OF OPPRESSION EXERCISE 

The table that follows was originally developed by Valerie Batts, Joyce Brown, Hilda 
Baldoquin and Julian Sonn and later adapted for South African use by Helen Robb as a 
working conceptualization of the forms of oppression that exist in society. 

In this exercise, we would like you to identify whether you are a target for oppression in 
relation to any of these groups. If you are, you score 1 point. Count up your points at t~e 
end, and this will indicate where you are located on the index of oppression. 

Then turn to a neighbour, and based on your 'oppression score', discuss the following 
questions: 
1. How did it make you feel to explicitly locate yourself on this index (whether you 

scored high, medium or low)? 
2. What are the implications for you as a law teacher to be located as a target group 

for oppression or as a non-target group? 

OPPRESSION TARGET NON-TARGET YOUR 
SCORE 

Sexism Women Men 

Racism Black people White people 

Class ism/ class Poor/working class people/ Middle/owning 
oppression people with limited formal class/professionals 

education 

Jewish oppression/ Jewish people Non-Jewish people 
Anti-Semitism 

Religious Oppression African traditional religions, Christian people 
Hinduism, Islam, Buddhism, 
Judaism 

Adultism Young people Middle aged people/ 
elders 

Ageism Elders/ people over 45 People under 45 

Heterosexism Lesbian / gay / bisexual Heterosexual people 
people 

Able-ism Differently-abled people / Temporarily able 
people with disabilities 

Linguicism Black South African English 
languages 

TOTAL SCORE 

(Taken from Arabella Koopman and Helen Robb, Shifting Paradigms, a publication of the Anti-Bias 
Project, Early Learning Resource Unit, 1997, pages 11-12) 
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White Privilege: 
Unpacking the 

Invisible Knapsack 
I was ta,""!lht U> 8H raciem only in ind'ivid:ual 

acts of mean."'6ss, not in in-visible system.~ 
conferring dominance on mr r,roup. 

T
hrough work to brinr 
materull5 from womtl\'I 
atudiee tnto me rest of the 
cunicwum, I have often 

noticed zneo's unwillin,neu to 
grant that they are overprivileged, 
e..-en though they may ar1mt that 
women are dludvantaged. Tiley 
~· eay they wtn work to 1mprovt 
women'• status, in~ socltty, tht 
university, or the carriculum, but 
they om't or won't aupport the idea 
of ~niq men's. ~niab that 
11nount to taboos SWTO\lnd the sub• 
j,ct of advm>bige1 that snen pin 
from w~men'a disadvantages. 
'l'ntte dmiala prc,tect male privilege 
from being f\tUy acknowledied, 
lts11nad. or ended. 

'l'hinking through unaclmowl­
edged male pn'rilep u a ~ 
nomcnon, I raliMd that, ein~ 
hitrarchit1 In our society are inter­
lockin,, there wu mcmt llkel7 • 
phenomenon oC white t)rivilflK't that 
was similarly dtnitd and protected. 
As a whiu J)el"IOft, I Nllised I bid 
been taught aliout racl1m a1 IOlft .. 

Peggy McIntosh 

thlr,r that pum otben; at a disadvan­
~- but had been taugbt not to'" 
one oC ita corollary upect1, white 
privilep, which put! me at an 
advantage. 

I think white5 a.re CIINfully taught 
not to recognize white privilege, as 
males~ tau,ht not to recopiiie 
mll, prMle;e. So, I have ~ in 
an UJ\tutored w1-y ti, ask what it is 
like to have white privile~- I have 
come to see white J>f'M"llt u an in­
vilible ps.c~ of unamed auoto 
tha.t t can count on cuhini in each 
day, but about which I was "meant" 
to remain oblivious. White prMle,e 
Is Wee an tlMS!ble wtlptla, knap­
sack of special provil1o111, ma.pa, 
puept,rta, codebooks, visas, clotha, 
tools, and blank checks. 

Describingwhit.e privilegP. makes 
one newly accountable. As Wt! in 
women's •tudiea work to reveaJ 
male pri'ri\• and uk men '° gl'l'O 
up some of their r.,owe:r, so Gile who 
writes about having white priwege 
must ask, "Having descn"bed it, 
what will l do to lessen or end itr• 

Alier J r..UHd th. ~•nt to 
which men work from a baM of un• 
leknowledged privilege, I under• 
atood that much o! th.eir oppnm.,ive­
nt11 wu unconeclous. Then I 
nirntmbtrtd the htq11ent ehJtrg-es 
from woman of color t.bAt white 
w1;nnen whom they tllCOWlter Sn? 

oppreuin. I bepn to understand 
why we art justly t1ec11 u oppresa-

• ive, e"en when wt don't see our­
selves that '111.y. I btpn to count 
the way., in which I enjoy UMt.med 
akin privile,-e and have betn condi• 
tiontd Into oblivion about its 
existenee. 

My schooling p~ me no~ 
in aeeing m~f as an oppreseor, u 
an unwriy ad,rantaged per80n; or 
a1 a p,.rtiopant in a damaged cul­
ture. I wa tau,ht to see myself u 
an indivichaal whole 1110"'1 state 
depended OD her individua.1 moral 
will. My acbooling foUOftd tM .,_t­
tem my coUtacu• Eliubeth Mi.n• 
nidl hu point.cl oot: whi~ are 
taufht to thim. o£ their mes a.s 
moJ'&lJy MUtnl, normative, and 

Wmw 1190 I a 
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averart, and also 1detl, IO that 
•hen w. work to benefit othen, 
thi• IA ~n aa ""°rk that will aDow 
.. thttn" to be more like "u.s." 

Daily affee~ ef wllla. privilep 
I decided lo try to work on 11\YWlf 

at least bJ, lclentifyma IOfflt of t:he 
dailY ,trem of white pri~ In IX'¥ 
life. l haw chosen those conditione 
that I chink in cue ~ 
.....etMGt fflON to ~n-eolor ,rit1-
U. than to clul, relifiqn, etbmc 
status, or pognphic: location. 
thoolh of course .U theee othtr fie· 
tort Ill int:rica~ intfflWUlld. A~ 
fir as I can tell. my A!rican Allam• 
can coworkera, friends, and 
&eql&Alntances with whom I COIM 
inllO da[ly <It' hqutnt contact in this 
partiewa.r tiJM, plae-e, and UM of 
work cannot count. onmoet. of these 
conditioDS. 

1. J can, if I wish, arranp to be 
in the compuy of people of rny nee 
moat of the time. 

2. lfl should nted to move, I car. 
bt pretty NN of rntinf or put-

,DX NO.I ,16 978 2641 

clwi111 homing in an ana that I 
can afford and in which I woald 
want to Jive. 

3. I can be pretty SUN that my 
ooghbon in heh • location wm be 
nt\ltnl or plaaunt to me. 

,. I can p sho~ alone moat 
of the time, pretty well aaund that 
I will not ~ followed or harasMd. 

6. I can turn on tM teltvfsion or 
open to the front page at tht paper 
and "' peo~ of my race widely 
npment.ed. 

6. When I am told ebout our 
nation&! heritage or abollt "civiliza­
uon," lam ahowTI that people ofmy 
CDlor made It what it is. 

7. I CU 1M IW'e that JJU' ctuld.Nn 
will be ,tTtD omicular materitla 
that tleltt(y to tJ,e e:d•ttnce of their 
raee. 

8. If I want to, I can be pretty 
sure of findm, a publisher for thia 
pieoe on wbiie privil ... 

9. 1 can to into a music shop •nd 
coant on Anding the music of my 
~ rtpraented, into a NPff• 
market aa,d find the staple foods 

that flt with my Cdliural tnditians, 
into a hairdrcaff', lhop and find 
110meooe who ean daJ with my hair. 

10. Whether I use checb, credit 
carda. or ash. I can eomt on my 
ekin oolor not to wonc: agawt thl 
appean.nce of financial nl:iabili\Y, 

U. I can 1na111e to protect my 
childrai mott 0£ tbt time from 
people .ho mt,bt not .like them. 

12. I can awe, ar drwss in 
second•b&nd clothes, or not answer 
letten withoul ha~peope attril>-•• 
ute these choioes to the llld morele, 
the poveiv, or the DIJtieracy of JJ\Y 
ract. 

13. l can apuk in public to a 
powerful male group without put,, 
lb~ my race OD trial. 

14. I can do well in• cballen,tnc 
,itiation without bein, aa11td a 
cndit to ~ race. 

15. Jam never asked to speak. !or 
all the people of iny radaJ ,reap. 

16. I ca1u•uiain oblivious of the 
languare and customs ot pe1"110na of 
color. who constitute the world'• 
majority, without '-Intl' in my 

Entering Ou'. 43rd ~ar of Seroice to Independent Education 

A 'Iradition of Personal Service To Candidates and Schools 

SERVICE BURE.AU 

u. IINol e._,,,_i...,. tu. O"-" 

SCHOOL 
SERVICE BUREAU 

PO.._ ZJO ...._, MAOleot 001> m-m, 

Consider the Following 
A "°""'.,_""' .,( .-.I.II< ""'"'' to llott, td,oolt mcl clttlu 
,ifV.1 IJ4i. 

• c..-S: _,,.~ 1MI - _...,. ~vt.e ~•all cs.,. .. 
• Th<: ~ fofflllf 111N It NrOfMlllf II CIIW of 111.: mM 

in~ '" .- tO ~ b, ,cl-.ool Hada. 
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• Tlw ca,cW ltl'ffl\lO, - ...,.., "' ~ (~ .... ~ • 
.--aid ,toe IMIIJ,lft ., ~ .,,...., 

• Tll. ltcr chat CIUl l'qlUDMCI ia butJ Oft CM aood •UI io....i br 
111..n.d clitnu •nd dioul Har.II. 

• Tlw ,;u of - -.,..,. ...... '°" to ,-l\ 1M ~- Ti.. 
dom:tor b thoe enJy ,-- wlw co~, ,w, -""-"' ectlvldn. 

•11 t,QUr •~• 1111, ¥911 Wdw r11111i,-, ftOtilll! 111,i-
• SCHOOl SPV'la ~ ffilll" 111> ~ '"• -..i 

_.,_.. "'- .,. 11111~-. ftu 'T1M ~ ffll!IIII ftO 
~ ._. t0 lea a~. lilcl\otlJ In •l\ldl the IVll.iiAV 
1.bc:-n • _._. ,-, • '"d 7~- ol "" l'ffft -,w,•, •\,fy • 
wl!UIIAU 

•Tlw IIUllEAU..__ ..__.._~""'..., ,., 1h1 ,t·, 
1wn"" lliltt,- •· 

W'latu ttN I a 
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culture uy penalty for such 
oblivion.. 

17. I can crit!cito our ,overn­
ment and talk about how much I 
fear its policies and behmor with­
oat being MelJ as • c:ult.ural out­
lider. 

18. I can be pnlty sure that U' I 
ask to talk lo "th@ pc:no11 Ul 
~" I WiU be t.dng • person of 
my race. 

19. If a traffic cop pull, me over, 
or i1 the IRS audit.I my i.x retwn, 
lean be~ I haven't been ,inpd 
out became ot my nee. 

to. I can usi)y buy posters, post­
cards. p!ctuN books, veeting 
carda, dolls, ~1 1 and children's 
mapline$ featuring pe()Jlk! of my 
l"ICt, 

21. I CID Co home from most 
meetinp Clf nrpnizatio111 1 belong 
1D feeling IOffltWhat titd it, rather 
thiln isobted. out of plact, out­
numbered, unhenrd, held at a 
mllt:UOe, or fa.reel. 

22. l can take a job with an afflr. 
m1dve action employer without 

~ HO.I •1, 978 2648 

ha~JW cowod<ers on the job suspect 
that I ,rot it becauM of race. 

28. I can choose public &ec0mrno• 
dation without. fearing that people 
of my race c:am,ot ~ in or .-ill ~ 
rnisb-ut.d in the places l have 
choNn. 

24. J cu be sure that tr I need 
ltpl or medical help my race will 
not work apinst me. 

Z5. 1£ my day, wed<. OT year 1, 
i,iinr Ndly, I Mtd not a.sk o! each 
negative opiaode or 1itu11tion 
whether it ha racial oYertona. 

26. I can chOON blemish cover or 
bandaps In "flesh., c:olor that mOt'C 
o.r l1tla match my tkin. 

Elo11ift am! fa,ttlw 
l repeatedl,y fot"SOt each of the 

rtaluatinn& on this list UDti) 1 wrote 
it down, for me white J)riviltte has 
t:urntd out to be an elu$1W 1Wd 
fugitive 1111bjoct. The pn!JS5utt to 
avoid it is rreat. !or in facing It I 
muat ,;v, up the myt'h o! meritoc· 
racy. U tbtn thinp are true, tbis 
is not a~ a tr.a C01D1try; ooe's lift 

14121 '·"" 

ls not wbat one makes iii many 
doors f>pen for certain people 
thToup no ffl'tun of their own. 

ln an~ t.hil invisible knap­
sack of wtrita prfvil~, I haw list.td 
conditiON of dail.y aptrience that 
l once took for inn• Nor did l • 
think of any of thtse perqwaitin 1111 

bad for the hold1r. l now think that 
we iMed • more &,ely diffenntiAed 
ta:r.ooomy of prhrlle1,. Ior 10me cd 
theac varieties an on])t what one 
w<Nld want for e"Y.,-Yone iP a jutt 
societ,, and othm Jive licenst to 
be iprant, obtt.foua, arropi1t, 
and ~tructive. 

l aee a patt.m runnin, tht'ougb 
the N&rix of whtte pririega, 1 pat-
1.e:rn a! IIIND'lpa61\8 that wwe pa.9d 
on to me a1 a white peraoD. 'l"'nere 
wu one main pieQe _of cultural iurf; 
it was my own turf, and I wu 
amo~ tboN ••ho could rnntrol the 
turf, Mv skin color ICIG8 = uutfO'T 
111']1 tlWtlf / 1e.-as lflfU/OtMl to i&IGllt to 
make. I could think of myself aa 
belonamg in me_ior wayt am ot 
makin( IOCiaJ systama WCI\ for me. 

TheftorttW 
,_,,.,.,.. AIU Center 

.-- ------------
Tabor 4cademy 
Marion. MH11chuse11, 

~ .. -.- .......... ,-. 
-.,e1111te111110 Ml•• ,i.n,.,1 

10IO~aiw.. 
CNIOildfe.W.~131 Gl'4t2•7000 

14 I lllclell•dmt Sc._l 

1 

! • --

h.~.;--:!= 
1 _________ . --- ... 
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I could freely dieparap. f .. r, 
negteet, or be obD\'ioue to &D:,thini 
GUtslde of the dominant oultunJ 
forms. Being of the main c:alturt, I 
could aleo critieilt It flltly freely. 

In proportion u my radaJ IJ'OUP 
,~as ~ made cO!llldmt, cmfort­
able, and CJblivtoua, other rroups 
Wirt Ubl,y blfnr h"llde wieon.fidfflt. 
•ricomfortabJe, aod aU,naied. 
\Vhiteoe'$$ proi.c:ted me from many 
kinds or hostality, climes.,, and 
rio~nce, which I was befn&' subtly 
tnfMd to fllit, 111 tvn. opon people 
Gf color. 

For this naeon. the word ''prfv• 
~•• now aeem5 to me mllltaduii, 
We usualJy think of priTll• u be­
illg a fa~ ttata, whether umed 
« conr.rr.d by birth or luck. Yet 
1om• of t>ie conditicmt l have 
described here work f1Dll\lticaDY 
tD overempower eertain Sl"O\lP6· 
Suc:h prMlqe simply oO'Af,rs 
dOllti~became afoM'111 raoe or 
se:c. 

Eanied etna,-, IUlaned pow« 
I want thfn. to diafiJwuiah bi, 

twe8I eamadltiqthand untamed 
power- conferred sy~mically. 
Poww from unaamcd p,;,,u.p aao 
look like strength wh1Q lt b ill tact 
J)fflniuion to acape or to domin­
•t•. But DOt all of tht prif'ileses oo 
my llat are httvftably damaging. 
Some, lib the IXJ)e(tation that 
ntiJhbora will bi decent t1o yoa, or 
that.)'OUr' race will I\Ot c:wnt lllalnlt 
>'OU in colll't, show4 bt tM norm it\ 
a just society. Ot>wn, like cbe pdY• 

• to tenon• powerful people, 
ctistort dM lumianitJ e>f the holdcl 
as well 1.6 the irnored ITOUPI, 

We mifht at leut ,tart bf 
dis~ betwtm polltiYe Id· 
•antqa, which wt can work to 
~ atd nlplive types of ad­
vantage, which unless rejected will 
alwa,ys mnforce our pnHnt biar­
arcbi•. For 1wnple, U.. ffflins 
th1t on, be!onp within the hUDWt 
eircle. u Nati•e Americana 117, 
sbou1d not be ... n u pm-iJep for 
ate"·· IdN!fy it t, an MMnMc:t., 
t~ At prelftt, lince only a 
fn ha .. tt. it ii Ill WW, 111d Gnlll­
t,.,, far them. TNa ~ ""'8lbr 

lrom a proea ol coming to see that 
aome of the power that I originally 
uw aa attendant on being a haman 
beill&" in the Ul'liad ~ C'lOTtliated 
in ~ od~ and «mf,r­,_ ~ 

I have !'Mt vary few 121,n who an 
truly dis~Md about ,,-Mfllle, 
u~ male advantage and con· 
lffl'ed dominance. And ,o one ques· 
tion for me and others Hice me it 
wMther we will be Ulct them, or 
Y..hethtr'" wfil 11t mdy (fistrtued, 
cwnO\lt.t'apd, about uon.rnedrace 
advanta,e and conferred domin­
llltt, and, it to, what we lrill do to 
lessen them. Jn any ease, we need 
to do more work in idet>tifyiDJ how 
they actually affe~t our daily Hvea. 
14.any, perhl,.ps most. of our white 
1tvdenta in the United States think 
that racism doesn't affect them 
becqM they are not people ot coi. 
or: they do not Wt "whiteness" as 
a ncual jdent.ity. In addltlon, since 
nee .ad se,; are not the only advu>­
talfng aystemr. at work, •• need 
airnllarly to eumint the d&ily u· 
ptri1aat ol having ap advantap, 

or ,th,,{c acbmtap, or phyllal 
ability, or advantage Nlated to 
nationality, religion, or sexu.i 
orientabOI>. 

Ditf'1CUlties and dangers sur• 
roUJ1ding the taak of findinl 
paralleb an! many. Since ra.dsm, 
sexism, a1'd hff.erollelUllm an not 
tht tame, the adnnte.ps IIIOci­
md with them lhowd not be lffD 
u the same. [n additJon, It it hard 
to diseotanele ~ of unamtd 
advantap ti.t rest more Oil eocia1 
dua, economic clasa, race, religion, 
,ex, and ethnic identity than on 
other fac:torl. Still. &IJ of cht oPJft5'" 
sions are interlocldn,, as the 
memben o! ihe CombahN River 
Collectiv• pomt.d oat in tholr 
"Blsck Feminist Statement" of 
1977. 

One f&e~ tnme dear about all 
of the mterloclcing oppmuona. 
They takt both active forms. which 
we can *• 1111d embedded form.&, 
which as• mtrnbff of the domnant 
e,-oup one II t&•t not t.o Ne. In 
m)• dass and place, I did not aee 
~ as a racist because I wu 
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~ • t.lQlht to recopiu racism only ill opportunity to try to pt il'lto a posi• 
indtvidual aetl o! mtaMta by tion of dominance while denying 
members otmy ,roup, nmr In in- tha~ .,'"1118 of dominance exEt. 
'Nible syata11 ~ ~ght lt seems tc, me that obllvioalness 
racial dominance on my group from about white ad\'antlp, like obllv• 
birth. iousness about malt advantac•. is 

Dlsapproviog of the ayatmis kept strongly UX'llltvrated m tM 
won't bf. enauch to change thwn. I United States so as lo maintain UM 
was taught to think that racism myth of meritoueey, tt>e myth tM.t 
could ,nd If white individU&ll d1mocratk choice la eciually .av•il· 
chanpd the1r attitudes. But a able to 111. Kuptng m<11t people 
"white·• slon In the U!uted StRtes unaware that freedom of co~dent 
open, man~· doon for whites action is there for just a small 
wbtthet or not•• approve of tht 11wnbtr ntpt-ople props up tho&e in 
way dominance ha, been conf~d r,owr and. lff\•cs t~ keep power in 
on us. Incfoidual acts can peIUste., the bands of tht SAme fT'OUPt that 
but CIJ'lnot end, !MN problem,. have most of it already. 

To l'ld11i,n IOCiaJ ayatcme wt Althou,h 1y1t•mic ch&ngv takes 
need fi?'llt to 11cknowledge their col· m&ny d~dts. thtrt &rt pressing 
oual unteer, dimensions. The q~tions for me and. t imqine, fc,r 
silences and denials turTounding some othen like me if we r,iN our 
pm-iltJe an th• key political tool datly conlciousnns oo thf' perqui-
MN, Thty k~ep the thin~in, about sltet o! bttn; l!iht-akinned. What 
equality or equity incomplete. pro· \lill we do 1Aith ~uch knowledp'r k. 
teatinr \Jnt&mtd advantage 1nll we know Jrom v,atc:hing men. lt ii 
eonf«rM dominanc• by mAl<ini 1n open qu11tion \\"htthtr we will 
these !GbjeC'tt, taboo. Most talk b,· choose to uae u.ne11111d adv,ntage 
whi~11 about tqu.l opportunit;, to weaken hidd~n •~ttms o! advan-
._m, to me nov.· to t» •DOlll t:quaJ tage, and wh•thttr ...... \I.ill UM an:,.: 

e◄ -tl•tt 14131 ,.96 

of our arbitrarily awardod power to 
try to ffl:Onstruct po11.v &y&tems on 
a broader hue. □ 
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\IO;l::I AS I.\U TFACHtllS1 

ro·,.\RJ> THE "rn11NrZAT10"" or ur.AL EJ>UCATlON k 

by Carrie tlcnkel-tkadow• 

I, lnfrMuctl~n 

"1 Hcntl~y H • olt.11!:?n le-:, tenchu present11 11e with entrol dlf(f·· 
r.~lt, ltut 1ntner:ttr.t, JtJc111"4!l, dtle,Ho, \lltkh ebo chnllrni" lc,R..J 
cducat10ft anJ the Jn..,crlr.r. profce•lon ln 1enC!nl. TI,rse dlll-.,d ltnvc 
to clo vlth the poulblllt h!., tl,e oprortunh:!es ■11•J the dtfflcalt tu 
1,011ed loy th1 lr.cr•H~J 1>ruence or v"a<:" tn lav :irhools, 11s r.1culty 11em­
loe,·, :,;.:I ,t1:du1U, 11n:I In thC! 111,,ycrlnJ profeulon, es le"'Jers, Jud3u 
i:ncl dli!ntl, n,o Jll.-~•.,u ue pt.tlo■ophlcel, pe:,cholni;!cal ,:md p:,llt -
l.:•l• To vh::~ f!llUnt au the lc511l Inst ltutton■ ve deal vlth nale­
dC'llinatc.:, l:oth ln the ·,.,111:,, th::y reflect and the 111o,mer or • .,.,.,, u,l!d 
to et;,rc,a tM•ht v;iluul y., vl:at Hhnt ■lght the t•:o1preulon of fe,J-
1nln• or ferule veluu, .,rtndple• end quallths both In th~ end! de­
elre~ em! the uca:111 uu~cl to e::pr:is• tho,;e er.,t, alter o•n· lr3al fnstttu­
tln11s? lkl-., Joe" the 1r-:rr:.1Jed participation of ..-o•en In the!le leznl 
h.:,tltl•ttc.n, i,.c,ve U!I t.:.v::rd or r.c::11 fic,ca the reolhatlon of rc■fnlne 

. n,lua lr. th.i J,..,., ff.J'-' can tho 11en vho doal'l.:.te • ., ,crrrs In th.? 1<'331 
1n .. t1cutlo:1s ahl! •:~re.1~f..,n to thC! ru,!nlne prtnclt>le■ they valu,i In 
thcatel•~• ond ln othC!rs·1 He~ can I a, • voaan l::v ter.chrr, co111Jlttcd 
lo values~, Juatlca, c«-paeslon, equ■lltJ, aelf-deterwlnotfon und 
act11.1Uutlor. 1 truly expreu theso values In a lav school c.r courtroo111 
vhera a.tccu!ine t'!nu 11ncl n-,r.;,s hove defined these vllluea for ■o long? 
""" con I corzunl<:ole to •y student■, clients and colleacuC!t th:it th<:y 
can eaprn:, ne11 vs:,• uf bctnJ eo that the legal lnstltutlons \le tnh .. blt 
C.\11 -r• fullJ ex;,rua the v::1rtetJ In the human condition and, pr1l,ap!1, 
flnJ nev w.:y.r to dul vith, cope vlth or re■olve tha lnevluble dlf-
f erence1 a.wna uaf 

To bcafn to think about these dlle..ae t, to poae an unce.1Ylng 
1erle■ of qucstl~n~ about 11rn and -~•n, fc.-t1:1le and nnle qu:illcfes, 
leaal J11■ttt11tlons,1 ■odallutlon, .:nJ ln:llvtJu::11 :.ncJ 11ocfetal Je.,elop­
■cnc end chanae, Wh::tt :t1r• the difh.renee:1 between ren and vo11r:1, 11,lC! 
and fe■ale quellt.Je•f Hov aro n.,le lk")'cr• or lau teaeh~r■ different 
fr•JCI fe,aale la, . .,cllw-s or ,lav tc.1ch.,,■T lluv vould the lncrco .. r.d e:.preHlon 
ar.,l l~1ltt1111c1 of fe•lnlnC! 11nd h-..ale v::1lucs and q~■llt II!• bro:1de11, rn-
r .i.ch aud deepen legal educ.it1011 oncl the hsal Inst I tut looL It fec:S,1 

l IIUlt, of cnurer, "•'tin to an■ucr these quest lon!O for 11yself, 
every day, frC!I vl,ero I a It, frna \o'l1~t I see, \o'h3t I na, vh3t I o:a bC!­
c-lPg, and fr.:-t:a wh.::re I •u,t act. I bl"fnc f7/ o·.1n pi:rc:pectlve• snd 
bla!:119 to th..-~e Jn1ulrlcs, flr:1t, •ocluloctc:illy, T aa unusual, a 

rrofe•J11,r of Lav, U,1h•rr .. 1ty or Cal lfornlo nt Lns .\ni;etr,, 

I' 

• Acting 
S.::•cul ,,f 

~trfrfYl r ",, .. 
•~-o-,,oqn:q·J-, ill.. J JJ~mttn1~'1_c.. &!{,\cc:t➔~ ~ lc.L.u.J, 
\_. lr' I rt, - "·'•-.I \:\ "· '-'\._,\ 

.l"Ct 

■ln:,rlty, a devl3ntl (th<"re arr prorortlonntrly cvl!n fever voarn Inv 
tenchcr, than there ore vnrr.rn Jauy,•r,), .111d, thcre(ore, study •Y own 
profr~1:1<1n a!: so•cwh:it uf 011 out~l<ler. ~r~on,1, o:. o 1:iv teacher I 
have h,•,·11 r.n.-l:11 lz,·•I In :t 1•r11C.•,o:o Inn Im 11 t by mt'n that ,.,.,;ird, nchlev"­
,.cnt ..... 1 lntlonnltty ur .. rurllcul.,r klnJ. Third, nnd fhutlly, I ... 
;1 ""'"·'" :111J a lcNlnlut, uLll11•rlnt to sonic or thr lroJltlonal valu.:11 of 
the lnw tead1l11i prufcsolon yet s..-clng :ny::d f •• part of another rnru-
1.,tlon nr constlturncy (wo11011klnJ) whose vnJue, .. y conflict vlth, or 
c,11 I Into •1uest 11111, the tra,llt Iona! anJ ... ,ll'-do111lnated value• uf 11y 
pi-nfo,:.!11011. 1·ht11 po1•er loo~, :it sonoc of these dJle..a, frOII ■y e11perl­
"ncr. It Jo ,oy ho1,.,. thoc this t:,'lulry ul 11 r1tclte and atla1ulate 
llt111kl11i: about che ls:o.ue-. rulr,-,d; It ,..,y prov.,ke. 

ft-r 11c, the purpn~c of !luch on lnqalry (9 to bC!tln to ■ee and con­
front the lncrrascd pos!:lbllltle:. tn the (rmlnlz:itlon of lee■l educ::­
tJon--both l!I tl,e ·1nc1r.t,H!J nun,h<:rs of '.1<·11 .. ~n In the 1>rofes1lon end In 
the lncre:tsf'd 11cceptance .:111J pursuit of "f,,r,tnl11e" quolltfe!l2 In 1£v, 
11?3:tl cducarlnn, lc11 9tudrnt!I n,;J l:,v1erf.--10.,II! or f<"••le. 1,,1,at fol­
lo:,,i le O pt'rsonal !ltate:ll<'nt--,-y r.?;:ict Inns to -~:,at J pcrccl\'e .. , .,,cd 
(l11r.ru.1!llng recug:ilt Ion onJ ros~lbl I It lt•s for ••urnen mid fe1.t11lne qu:al­
ltl"s In lr~nl crlucAtlon) and baJ (rl!iaatnln1; subjcg.1tlon of the fria­
lnl11c to the 1u3cullne--both In c1trri,s,ilon of tho•;e qu:illtles tn thu 
law onLI In the Jev.,lulng of, or dlscrlml:1atloa o1i;Alast, th.,se vho pni 
!lc,i,i ,:uch qualltlr.s). l Jr.,v rno,arlly rr1,01 my ""l'••rlc!ICe 39 • vo,un 
1:,., tl'achl'r litrugcl Ing for :i lorondH •""' ,lc,•prr vblon of \lhot Is p,,,._ 
!:Ible lri tl,c \lorlcl, ond clth tl,e knouledgP. :>f the cor.fltcts end o!l­
cert:ilnty th:st such a 1truc1tle Invites. 

ll. Hnle :and Fr11.1lc QuA11tlr9 tn Lcc:il C,lucatlon 

At the beclnnlng of ■y che:, In llomrn and the La-.,l I a,lt :;tuJcnts 
to ■ak" a list uf qu1lltle!l nr rhnrnct.,rlstlr,: ::Attributed to each of 
the gendcr,: 4--both ■ole 01od fr•:ile. This list of adjectives usually 

I. See W<!lsbcrg, D. IC., W-,mr.n In bu :lchool Tt'achtng: Problea, and 
Progrcu, JO J. of l.cR•l Ednc:itlon 22& (1979) ri the nu;abers of woae" 
lav te.1cher,. At the timq oi thl~ vrltlug th,-r;-wus one other vo,r.an 
Inv te:ichcr :at thl' lau sc:ho::il at vhlch l t.11,ght (U. of Pa. law School) 
out of :1pproxh1otelJ ~O fnculty ,members. . 
2. Sec dhcus~lon In the trxt an,I note J1 ~1'~"!. for 1pectrfc.1tfon of 
"lf'mJnlne" qu:illtles, vhlch nre thosr qu:illtJ,•,; either :attributed to 
vo11en by ■en and/or qualltlf'~ more likely to br pusse11ed by v-en. 

). thh eaa111ple Iii t:iken from my· course llomrn ond the Lav, tau11ht ti;i 
the Sprlnc 1979 Se11r1ter at the University of PrnnsyJvanla uw Scl:ool 

4, 1'hrnuchont this papcr I have used "r.••n,kr" rnthrr than "se1<" to 
ovoid the confusion or on! of vo.nart's bl'l,avlor:: vlth her vholc ldcntt· 
flr:a1 lu11. 



,,_ . -·. 
cun,rl••• • f•trl1 corprrhrn~Jve ■et of ater•otpped e•p•ctatJon• of 
1en,fl"r anrt•utt'•, J For purposrs of the cour11e, ve h•ve cre•ted • woe­
altvlar1 lht rr- vblch ve a.i, ■e:asure lt'glshton', Jud1u', •d•lnl­
suecor•' an41 other lt'1al actora' uereotyped JudgHN!nU and assu•ptlonll 
la •tatute•, drt'tslfflls, opinions, end re1utetlona, 11t.•en are viewed 
•• "def'C!fl4oat, 11urturl111, ,·-t lvc, veal, carta1, •-11, t'galltarlan, 
h1tutUve, lrr11tl~11•I • J1111t l11ctuo1l." Ni,a ere wlwe,1 •• "rnt Iona I, 
etrNI, hlerercl,lcel, •e1resslve, •••• te .. -o,lentetl, efflclt'nt." 

Althou1h _n, fealntsto prefer to eraue thet •n and v-n are nnt 
different In teht of their ••IUtlu to perfo111 certain tHlnl or func­
tlou, •r oun wtev h that there are dUfereaue In the ""' 111!11 and 
-• •••• nact, think end bch:ivo. llhlle the eclentlat11 purr:ue 1he 
d•b•t• of t•Mtlc werau11 ooc:lallaed IC'ndor difference• 1 viii proceed, 
forth• pur,..•• or thl• paper, vlth the e•perlentlel ••••rtlon (alne) 
that, vhatner their derlntlon, there are dlUercncee, 1 lt•ve labelecl 
•• "fntlnlne" the •u•lltle• I•"" other• h••• obsrrved to occur ■ore 
aenerellr, ••t aot ••cluslvel1, In voaea and "aa•cullne" the qualltlee 
that ~r• -,• oftea found In ■en, Obvlou•lr, thoae ere aenerellratlons 
vhlch fre•uentlJ ere belled In their ••ceptlon•: there ere -n with 

--uscullae ·••lltlee and vice verae. 

0 
l.4-t•l edueetloa I• auked bJ .. n, of tl .. •- otereotyplc notion•. 

., 1111• •-•ter I had students prepare a llat of the •••lltle• of legal 
education•• the,•-- It, 111e llat Included the folluvln1: lo1lcal, 
ratl-•l, rl1orou•, problna, lnqutrl•I• Jnteller.tval, thorough, ennlyt­
tcal, •1fflcalt, e•ectln&, dotelled. n,1, via tti.n coaparod to the 
llat of ■.110 attributes: analytic, 1tron1, rational, active, argu• 
~•ntatlwe, •11rcsslve, lnstr1?■Cntal; and then •1•ln to tha ll•t of fc■-
lnlne ettrlbute■ 1 pastlvr, •-tlonal, latultl••• receptive, eccOllftO­
dallac, 4erencl•••, e11pporthe, creative, e•puHlva, nvrturont. lle 
thl'a conatrueted • list of qv.alltl•• that reflect vhat education could 
or ehould b• -- rlaorous, creative, Intellectual. rocrptlve, analytic, 
h11l1l1tful, ■cthe, enrlchln1, and enllahu■ln1, nottna the presence 
of kt, (ea:1I• and ■ale •ualltlet. 

~,., t~•• le leaal education eo Identified with ulene•• and ■ascu-
11•• •ualltlea to the e•cluslon of , .. aaln• •ualltlea end re .. te partl­
clp-■t•J The •••wr, I think, Ilea la the f•l•• dlchot-lr•tlon end 
oppoeltlon of the lntdlest or thlnkln1 (■ale) and the eaotlonal or 
feellaa (f-1■). As• v6aaa lav teac~er I have frequently felt a 

-. . . .. 
S, flier••• an ••vtova denier In labelln1 qualJtlaa featntne and aas­
c11Uae la t,at I - contrlbutlna to the very aureotypee 1 thltlk Halt 
our veye of eeel•a each other, Such •ualttlea are labcled thla vap be­
c•n• of c"Yenlenc• (th•r• la not a perfect flt betvern these qualities 
atld ■Jl MNera of either sender), Henr aen ■-1 ••e theaselvea In the 
deecrlptloa of fc■lnln• •ualltle■. rr- vher• J elt, hovewcr, I cee 
theao aonder difference• as alive encl well In -at Aacrtcan lsv school• 
to4ay, the rrad•r ahould realize that thJa Is ■Y vlev et this point In 
tl .. - •1 0¥11 vlev•, aa veil s1 the tenetl of fc■lnlat Ideology, are 
atlll eyolvlna. For one vlcv of how fcalnlne quslltJeo ••Y be lnconsls­

Jonsl lav or In values aee Fo•, Cood1>1 to C.1■c-

I• 

nl'ed to cunlora to tradlt tonal r•pt'ctot lon9 or leu teacher• b1 sup­
pre,11:ln1 the, letter onJ c•r,heshln1 the fo,m .. , In ayself, (for 
&:no,1•lc, I rt'ccnl ly argued lh;it • atuJcnl r.•quest Ing read■ll•lon to 
schoul h:id al!t al I of 1111, "statute'• rcqul u·•ent•" rather then argue 
lhal II M<·•·••·•I only "rt11ht," "f.1lr" or "Ju,.,," In •Y heart, to pt'r■lt 
Nn■,·0111• vllh twu y,·ou ol 11chool a11d ,1101:1:le b•hlnd hi■ to be t1ven a 
ch:111ce lu lrJ egal11.) 

Thl!II polarlut Inn of Intel l•ct and ,•o,ot Ion 11¥•• ue an lncoephtit 
plcturt: of hu•an b,•h;ivlor. Dcveluplng on "".ar.nes• of end deal ln1 with 
unC"'s t•10Utluns ls .1 functlon:il rec1ulre11,•11l of being• levyor. Lur;ers 
•usl he 11ble to 3'19ess tlie ""'°' lon11I nrt'd!I of lhe people with whoa the, 
1111,·ract -- 11,clr cllenu, those vho arc dhpul tng with their cllrnu, 
othrr lo.,yers, Ju,lges, Juries, and vltnc~scs. L3uyers aust work with 
tht'lr own HK>tlon.al'roactlons to c.a,es, lo cllcnu, to opposln1 counsel 
and to Judge• end, •l•llarl1, auet be owarc of hou Jude••• Juries, 
cllcnts ond othcr hvyers are reacting tu th-,■, 

In addition, the co.ftlt•rnt to lav and In principle■ of Justice, 
falrne!lls, order and control I ■ Itself a conmlt■C'nt b.1sed both on reason 
and belief vhh both a rational .1nJ t' .. I lon3l co•ponent. E•plorln& and 
ua•Jnlng the source and depth of e■ot Ions II as rlg,,roue an enlerprlu 
a■ r,robt:c the loglc and ■hope of Ide.as. By b,1ntshtn1 the raotlonal 
or soft aspects of our experience fro. an■ lyela Jn law echoola - are 
dcnylng ~he hu•:1n aotlvatlons and connections that nece1sltate law In 
the first place. 

A .. re Cully lnteareted etudy o{ law vnuld look not 9nlr et the 
concrrte IJeo or loctcal fora that ducrlbes a rule, but would explore 
the l■pllutlon and l■pect or the rules on the people affected. So, 
for u.1,.1 1le, the study of • partlcvhr case would Include not onl1 the 
prlnctplrs o( dechlon of ~he opinion writer, but would explore what 
h.1r,pent'd 10 the plalntlfrs and ddt'nd.1nu hC"lore anJ after the, caae to 
court, vh3t ■othatcd the■ In bringing lhelr hvsult. vhmt vat eccc:,■-
plhhl'd for th1:■ and vhet vaa not. 6 n,1s docs not preclude• dheusslo>r, 
of lhc case l.1v, the policy consldcutlons eff<-'ctlng • pertlcular cle­
chlnn or lhc clevelo1.cnt or a p.1rtlcuhr doctrine. E .. ■lnlns the t■-
pact on the parties can"a.1h • le1al anelyuls work "for huaan belna•" 
rather th.1n "on hman beln&•·" 1 --- ' 

Ve aust recocntse •~-~•II t~c 1ource of our efftraatlon of end 
faith In tdeetln& and rationality. For our love of re••oo, olnce tht 
elchteenth century, ha• been affect (and e"'°tlon) ltaelf. Ve chose law 
because vc like It; we belleve It viii do r.ood for people about llho■ ve 
care and ••ke the world a better place (thln1s which we dealr■ or a■ptre 

6. See e.1., Noonan, J., Pcrsons and Hnsk• nf the Lav especial!, 
O,aptl!r 4, (1976). ' 

7. IIJch, Adrienne, "Toward • Vo111111-Centered University"' fn OIi Lt••• 
Secret ■, nnd Sl~.!!JecteJ Pro■e 1966-1978 (1979), 



'' 
tc>). 1 Vc 11•·•·• to J1111t 111 In our 11t11J,•11ti1 1111r lllt,· or, ur r.,1t1t In, th.-
lm,· an,1 Un •• , .. ~,·n,:e-:1 -- cv,·n If thuL r .. Jlh ur urrtnlty h tu 11 "ratlunal" 
•:y,,a ,.. ll,•Jl'l'll,011 t1I th,· , • .,.,, '"""' (111111 r,•u11lt•) 1•nrt11 of our :iy:,t,·• of 
t•,luc.ttlOtl 11h••• u,i • w.-ry :1•1·11•·•1 wl,•w uf the w,,rlJ. 

the wc;.rld proc,•,•ds In fur _,c: c...,l lcnt•••I ,my~. Ve any "k .. ov" 
■oac-thlni; or lc.arn ebout It lt:, rC'adlnL or ■tudyl11g, such D!f thu rnlc uhlch 
tU11re11tec:■ equ■I protect lo., of the 1■"•• 11,ut "I IJ not un,lc,rstontl that rule 
IN1tll we hne vor•t'd "Ith It, ••11pcl'lenc:e4 It end felt IU l11ror.t un thf' hu­
m■ i..1111• It h acant to effect. n,u11, llht'n '"' if.j-;;-1, nhout wh1· we valut' 
e11ualtty M' 1111ual rrotcctlo11 we c;,n 1>c11t ex11Jnlu or 11111••·rnt.1nd It l•y l•n­
tlnln:,: or fedh11 our,ieh .. • uut•'lu•lly or unfairly 1rc-.. t1•d nr rrntec·tcd by 
the- l.111. Fr- the eapcrlr.ncc of thlll unfalrnrcA (real ur l•:i~lo,·d but felt) 
"" can al,11«r.1ct to II valut! or hli;l11,r pr 1 .. c lple that wr hope vl 11 prevr11_t __ 
otl!cn fr- eaperleucl .. g th.,t unfairness. Slall11rly, when ont' thlnlrs at.out 
the waJuea of Juatlcc: an<f 11crcy 0t1e 1-edlately senses tl,e unity or cuht'alon 
of rtc~tnec• anJ ab,tractlon vlth cocip:i~alon and particularity. It Is the 
fu1l-,n of the lntcllcct (11lntl) nnJ eaotton (henrt) that h llhly to ilvo us 

- tlw fullnt • ...,..,1.,,lgt:_'and undc:ntonJln,:9 of the Inv. - 1111,11, e2r:,ndtni our rcl)<'rtoJre to incluclc both tl1t' lntrllcct of th<' 
lc-aal i:;ctiw. a .. 1 tin., l'taOtlonnl tt'aturc of the l111, and those lt 1ov<·rns vlll 
;he ua 1rt>et1:r lnsli;ht t .. to the forces Wt' """• to o .. alyzc nud u:r•o In 31 
lcg11I educeton:. Su, for uo•1•I<', u \It' look ot why a Ju,lc• ruled o p:,rt 1-
culer v:1:, ve could auk why he or ahc rc.-solv11d doubts a, tu cucillblllty onr 
way or the otht:r. Uc could the .. caplnn the ro1abl .. 11tlon or ratlunal :111J 
HNJt lotMI rc!'lpon~•• the Juclgc, hnd to tltf' t.clu1vlor ol.,:,•rv,·d lu ll•l' ...... a .. 
beln11 to vhoa hr or :ihe wui, I lslrnt .. ,: and rl,:orously c•plorr the voll•llty 
of each. l!c could loo• ot hov JIHcrc:nt choice■ in question h11t11ln,: (ll.'3J­
lr.1 or non-ctlre<'t he) r11prcs~ v.1lur cholc,•11 that color th• trulh vc rccclve 
fr- cllenta, vltnccse■, lrctolotors, •tc. By explorl .. g a .. J c~p3nd1 .. ,. our 
00.111 ■cturei., 11,oth •3le 3 .. (! fc•olc, ratlo .. nl :i .. d r110t1vr, 11h9tr:,ct o .. d rr.1•crl­
t'ntlel, vc co11 ,lhcovcr o rtchc-r and dcf'p<'r undt'r■undlr.g of the prN:csscs 
1111d people that -kc up our lr1:il syst1:11. 

lto\l -r• of these "le•lnlne" qualhle11 con be renlhcd, rt'c!>tnhcd 
:,nd rebrsccd i• our lrg.11 lnstltutlo .. , Is a question of both polltlcol and 
psycholor.tcal l•pllcotlon. A■ an lndlwldu~I lci;nt educator I 11ust look ot 
tl•ot of vhlch I d. aware, vh11t I do and vhnt I con do, nnd I •ust loo• ot 
what lc,tal .education dbrs o .. d whut Jt can du as an 1 .. ntltution. I c:, .. ldc .. -
t If:, vh11t ,.fc-•lutee" quollt les can best be ••prc,i:!'lcd. lly uplorlng hou wo...,11 
le~:il •Jucotor, attr~pt to e11prr1s those qunlltles a .. d what harprno when thry 
doh,e c:,n t,c,:ln to at'c the 01•11urtunltlc:, .,, .. d tltc difficulties In fr■ l .. hlni:, 
o,.J thc!u:by ttll t.,11t&:ly 11yr.tl1t•Hl&lng, ll't:Ol rducotlo ... 

8. lle seld,_ recoi;nhr or ort lculotl.' thc hct th:it th<' rr:i,;on ve choo!:c 
to Jo l<M!t'thln; or write or thlr.• obout • subject h l11.:1t we h:ive an 
NM>Uoual dflnlty t<> ll. 

9. Sec Ayt'r, J., 11,n't Tllt'rf' f.nou!:h lt1'11llt1 lo Cn Art'und7 An [s,;:iy ,. .. 
tl,c Um:rokrn r.,,.1,1t•i; nr Our 1 .. ,u, 'iJ N.Y.U .... 11,•v, 47, (l'HII). 

In ll.c ~eel lun:i lh.1l fol I,,., I Jl:1c1.1~" 1, .. u I l:avc r•1•crlc11ced 
lltl'!IC u1•••ort 1111lllo,u n11J •II I flcul lie•:, 111 11 1111rnl,.·r of ut·lt l11i,:e1 ln lht! 
c::ln•urno•, 111 rl!latJuu,.hlpN wllh '1111J,·11l:1 ;,ud •·ul h•:tt:U""• ln the cuurt­
,.,u 19 

" 11•• In t••c lnw lt, .. ,H. It 11< Jlfl le u•L, If not l"'1•01s1blc, 11t the 
1••••:i,·111 I,,..., tu ~ort out 1•11· 11o•ri.u11,,I ,,,.,.. , .... 111,IJtlc:tl, o11J tlu, p•1y­
d,ul,ot;l,JI 111•• lhc """'·••• ru11wc10 c.l llu•,;,• c:<r•erlc, .. cea, 10 I wlll not 
SltClul'l lu ,lu MU Jcflnltlvt•ly hc1c. 

A. Wu ... ,11 Jn the Cla:;e,roo• 

110 I £ lll'C •Y 0., .. ,t u,.cnt !I I ., .. nw:ue Of hov It , ... ,e lt 1ecn, for 
""' lo lte r.u :ict Iv.-, so vblblc s .. J so cu111 tnll 1 .. g. I face atuJcnts and 
rc• 11·"'hC'r "'Y o .... utuJrnl tlay!'I -- I wa,1 a very "l.,nlnlnc" student -- a 
l':tNslv-, recq,1.1clr of 111for•1.1tlun, curiously recor,11 .. , the vords of 
01h,:ru, both teacher, ., .. J st11d1mts, Into 111y not.-l,oolt1. tly notes vrre 
so aood they hcc,11oc ;, u!lcrul coo-JOOdlty In tl,,, tau school cach, 11ce. At 
the end of sc:Mc!ltt:r :ill of tl,o,;c !ltud,•nts (1nu.:tly <>:Jll') vt,o had not 
~umc to dn~• oHcrrd o •,nrlt'ly o( flt>uJs 3 .. d s,•1v!c:cs for •Y notl'a. 
1ud3y, I luok .:it the stu,tc .. t, lwfurc me nn,I "'" ronsc:lous of how 11,my 
11:ur•t wo•·u tltnn ..._." 9tu,lt•nt,; rr&1ln p:1s1dl"l·, spn.tk v:u(tly, tc-ntatlvcly 
aud h:iltlncly, when tlwy 111•colt at .111. 1hcy rra•••ttl'lllly s"c• to 1ec,lt 
:iri•roval In 1hr quest 10 .. -:isltlng tone o( their stalc811/nt,. 10 

I an confrontt:d with sl•llnr dlll'Nln:< ns a tc-cid,cr. Sprokln11 
loudly anJ authorltatlvcly sct•tos un .. :ituul; a,iklnj: qu<'Stlon1' ln 
liucr:it le fo•:hlo .. Crrqucntly s•·r•~ rnl::e. I ., .. waltlnr. for ans\lt:CII f 
rx11rct so th,•y en .. l,c plerct•J onJ rr<'bc,I .:1ccorJln1: to ■y plan In wh.,c 
I Sl'<' as my ,:l'11ullcctlo,1 to the tC'■••ll' or tr:idltlo .. ;il l:iw tc:ichl .. g.11 
l •'"' nwan, :>( coulllcts In •••·an .. ~t,.~tJ .. g to ,:tudcnts, collcncuc, onJ 
11y:1aU "'Y :i•t11 lty to "do ft t••cl1· w.,y'' (the "m.,t.•" v,,y). tly O\ln prc­
,..,,. ... c,• h to h.,vc 3 rclnx,•d but S<',Uthln1: co11vcrs:1tlon ln which bt1th 
I 311J •Y st111.cnts s:iy \11,:,t we !g.:'!!1 thl .. k ;rnd tr:1t th.,c, vtrh .utu:il 
tru,t, 3t:alnst or with the thn11r.h1s or otl ... r,;, 1 uont to opt'n up or un­
lock tl,e •Ind~ nnJ r,ouths of tl,o:;-, 11h11 sit s111• .. tly but It ■ec•• such 

0 
vlolnllo .. or their prlv.,cy to c.ill nu tl1l•m. I ,.,.,.,.,,her •Y ovn feell .. c~ 
of pl'rsnn:il onJ lntcllc,ctunl vlolotto .. when cnllc•d on ln cla• I I 
t:,rlly. 11 nvo un-

i "'" 1 .. rorm:il, c:,su•.t In cl:,ss --hoplnr. •Y c-a11y •anner viii pro-
clo I• 1 ;,11 dlrr.,,c: .. t, you cnh tnll. to roe -- yc,t l :ito consclou, of utfC,,, .. 
lnr., ltcc, ... 111,: 11orc fon••l a .. J c<>ntro•1tng ul•<'n 1 i<cuse ,tudrnts t •·• 
be o re, I, r "I f " 1 wan 111- t '· :u • :au pro es!lor or w ,c.-11 nnc of toy collc.2cucs observce 11e. 

1 :111 con::clou~ or bclnc v:f'tcht:d lntc .. t ly -- " wo■•n I I t r h I • ·• n ro.. o t e I av 
c ;1•:1ro->• h r:11c a .. d I s,· .. ~c (or rrojcct) t••nt •Y lll<'!lt sol le, 
<•rlulc to tlll' obs,•rvt'r ls nnt that l .,,,. :i lt:,.C'l11•r b t It ch(n•nrt-

7) • • • u II v-:in. h It •;u 
to 11e o, wrll 1 bccoMC co .. sctous of "hJl 1 ""' wc.2clnro 

• •• Dy purco .. al 

JO. Ltncul~t lc rxpcrts who have stu<ilcJ 1hr lil'Jds• In 
!,ave s111:i:r:arJ tltl~ ls " f,,.,,Jc mnJc of cunJ1>unlc.Hloo. 
L:, .. Cu••&c.anJ _llum.111 D ••tact' (•97S). 

lo~cu~ce rattf'r .. , 
L:tltof f, k. 

11. 'rltf:, m.,y hl· u t:•·•••·rul lnuul r:11t..,_,r tla., 11 0 c•·n,1,·r--f'cl:tt~J f'hcno.-.<-nun. 
1111.Ht! :,,., .... ., lo be r..:ucr '1IIJ fc1..•t·r tl'lldlt'r•t, lu,tl, tt,nl\! .:,n,J rc .. :,lc, wt,o 
nri• 11~•111: 1he l .. 1•11:Jd I i., .. v,.,,;1,,,. uf Sncru1 lr dh•o I t • • 1:11e ,·xc u" vcly. 

- JI -
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,r•f•reMt for casual. c011rortQble clothe■ In which I think and feel better 
N4 •1 ... ~ for lc-r.lt,e.,cy -- to .:1rre•r a, a .. t,.:1cher•. dl1tlngulr.hln1 oy-
1c-U fro:a ■tw,·nts ~, 1ultt1 .:1n,I drcues. '11111 concerns vlth the tunc, de­
cor•tlOtt allll utyle of ■y clufturoo• 1trlke M •• "fcalnlne" concerns vlth the 
"teat •r•• •f ch.e du■ . 

Ttlb fHll11a of 1,c-Jna vatcl,cJ ,_1 ... • •a■ln of •1 student days vhcn 
-. Jav 1tlMlent■ vere only• little l••• rare tlian v-n Inv teachcr 1 ,1Z 
I r.,_.,r •1 llealtancy at spc-oklna In cl••••• I fcarrd lettln1 -rn dnwn 
I• ., capacltJ H .,.._n Llv Student vltli all ear, atteftt ha co what !.!!S. soy,. 

I • auara of ■l■llar fec-lln11 H a-.. law , .. cher. VIII ,toe ■olie 
ltf lo the H &ON H tltey (the -•> ■ref Ulll I co■proal ■it ■1 nalui,t ton 
~, ■pPe•rlna 10ft. v~•k• uncertain? rev-•• ■tuJC111l■ or teachers ■peok 
for a cCN1■tltwac:1 each tl■e they teacli or 1peak ot a ••tin& (black• and 
other •l•rltl•• uccpted). tty llcslr• to ~• llearll H •• llldlwldual rother 
ah .. ••• •flOll••rer■o• for• con1tltweacy reweal1 •1 dl1c•fort at bclna 
the HIJ °'"'• or Oftl of the fev, vho eapreHH fealnt .. valur■• llhy don't 
•- al t ... ._.._ ~•,r••• their veakne■1, laaecurltJ ... ..certalnt1? 

I VMt 1tuJc-nta to enJo, their education •nd to ft!Jaae each other, and 
l vl■II to facilitate thl1. tty la3ae of a ■uccesaful cl•~• I• the cre.:1tlon 
of • ■la .. salad vllh ll■H •• weceu~le■ toHed In ~Y ■tudenu vlth • as 
the ulall forks to■■lnr., 1ortln& and 1lwln1 for■ to the proc••• end product. 

• (Nov ftaale a ■y■liol uf clou tlhcuulOtl! foo,il pr.par■tlon, suHt'nance end 
' 1t11rt•reK1!) Suell• •••cusslon vould al•• u■ ell the ■•ll■roctlon of• 

pro.hct JolntlJ created and Jointly co■••-•• Too often this Ideal lu~• 
I• lllaplaceJ ~, •Y ■et'd to control, to Je■on•trate •Y - knovledre end ln­
terpret.:1tlo■, to cower ■aterlal 10 that I•••• lepltll'lllcy In l,oth •Y stu­
dent'••""-, - •1••• I reel ltke • atrl treppell tnto rl•ylnr • .. n•• ..... 

I - c011Cer..,. vttll the proecH of the clH■r- I• lual educet10t1. 
.'111e -•• ,_ H- too poor -- 1ubstanthclJ and -tltodolo11lcall, -- one 
••J•tett of h1•tr..ctlo■ for three ye•,•• llot all ■c■ are happy vlth It el-
1t1Mr. 1l Nl~ht ■ol • little worlety I• •thNtalo11 and apnroech anJ atyle 
,tr.lt■ll10 ler.al ellucatlot1 vltloout tletraetlnJ fr- the lr,port.:1nce of develop-
lnp cogttltlve 411N1■tlo■-ukln1t sUll■ of "thlnUn11 11'-e • lav,er?'' 111th the 
1rouln1 warletJ, INt\h I• tle■o~r•phlc factor■, prectlce style■ end rolltlc■l 
per•-■•1N of 1..,,era ■e.,uldn't "thlnklna 11•• • l•"J•r• perwlt - ••rlatlon 

,. .. 
U. Ja■o■• J,, .._.,, L., Schueraer, J., The.,.._" Lav Students n,e YI~ 
Fr• tlle Fro■t of the Claa■r-, 24 Cloweland ltato L. low. ZZJ (197S):/ 

1,. lee 0,1. ■1-l■tela, J., le••••••••• Lev 1ca-11n11 Toverdt • Uu■en­
httc Uuc■tlon I■ Lav, llu:ao1nlatlc Education In Lnv, Nono11raph I, at I (1980), 
aM lralHllln& Lav Schooling: 1110 Sterlin& Foreat Croup, Id, at 49 (aho 
appearl■& la SJ N.Y.U. L, lcv. Sl4, 561 (1911)). 

In tcachln,:, thlnltlng and 1ctln1 processes? !;hout,ln't • clos;1rooe ■-'-e uae of 
lt11 l11crc,1'llng Jlv<'n I I y of natunl re-sources, 14 11:i o fo•llY drav■ upon the 
JIHcr<:n<"cM or pi-rsonolltlea ■nJ functions of 11~ .,, • .,Lcrs. the lncrea1ln1 
rreSt'llCC or II new croup of atuJt'nt■• who •re woa,•11, produces a dlver•lty In 
the clnr.un. .. wl,lrh 1,; lnur, ow..rdue. Teaclocrs

1
~i:tng .. eaht hypothetlc■ls •nd 

•••alul lc:u·hlnr, ... ,thoJ,i (n,11t·•bt!r l.11Jlcs U11yl) wl 11 be forced to confront 
vhctloi:r 11 ... 1r caa•i•lc:ii ■ale t1<'11sr, co•purt with hu .. :,n e•rerlence or of:enJ. 
There I,; n11thl11r. lllic th.i rres,·nce o( • cul111r11lly 11tereotyped aroup to c•ll 
Into 11ui,1<t Ion th11~., s1<·1·cuty1•<'" •"'I the Jokes ..,1,1c1, rollov. (It l• nov con-. 
NIJt•rcJ h:oJ 1n:,1 .. lo o,;ike Jultrs about black11. y,•t i,;catst Jo'-•• llncer, le • 
bclnc • wo-.111 th:it *'"" (unnler 1ha11 belnc blnc:k?) 

Thu11. tl,c ln.:rcuseJ rrcse111:e or woacn In tloc cl111sroo■ ahould •• 
chon&lng vh3t 1:oc• on tu tho!la clnc:rnu■s. y<:t I fenr It h3■ not yet 
h:oppeneJ. nu,re sltuuld be l!apluratlon o( ncv w;:iys to have cl••• dl■cu1- 16 
slon such as In the ''llueorn Cl!ntcred University" described by Adrianna l.lch, 
vtth' IIIOlt! orc-n, flt-a ILi", aHecthe, • coo1,cullve 011d e•rcrlentl■l conven■-
t lun 1111d vlth, perhaps, lc11 autloorltarl■n leadcuhlp, 110 h. harpenln& In 
II010<·n' • Studt ea departacnU throu1hout the country. A&:3ln, I •• ■truck 
by tl,a obsl'rvotlun thot It ••Y be • pcc:ulhrJy fc:1,tnlne concern to (ocu1 
on tire J.'!.OS!=.! or !'::!!!..ll<l_!_ of eduut ton rather tit en locusln& ■o eaclushely 
on the I natru~nta l c-nJ■ o( th:ll eJucat Ion. 

I do not Intend • total rejection of trod It tonal or "aala" lead 
e<'uc-etlnn. t vunt to thlok critically, u!:e the Socratic ■ethod •• epproprlete, 
eng;1ge tn rlguruu1 •noly1ls and vrlte crltlc:olly -- .:111 or vtalch c.:1n 
cunt rlbute to leornln& about the hv. It Is not as I r v-n do not hon 
logical skills or abtlltlu or vant to use tl,c■: It h Just that there 
.. ,, be oddltlonol or Jlffcrent voy■ or e•rrecslng those qu■llt1••·vhlch 
■lght nccnsltate cooac restructurln& In our thlu'-1.ng nbo11t hov the cleH• 
roo■ enterprise 011cht to proceed . 

To the extent that nurtu~:ance, cupport ■nJ caring are con1lderetl 
fe■lnlne qualities, ■luht not thooe_ quolltle1 r11h:111ce the quality of cl■H­
roon entJCCIK"nt I{ all 1tudents •l'rro:scloed euh othcr In • spirit of helpln& 
and contrlbutlnt to ench other'• Jenning rother thnn C091petlng for cl••• 
ottentlun, or \IOrse yet (and aure c-on toJ01) uvolJlnt onJ crln&ln& 
fro■ ■n1 real encogcacnt vltl! each other? 

\ 

14. One or the tlwnrles btehl'l4' .the diversity or student■ principle 
tn af(lr-tlvr actlun •J•l•11loria prugrA•■ tn Bakke v~s the 1ncreast!d 
worlcty In e,lucatlou.-1 oppor1unlllc11 not only-bythc •lnorlty or "'dif­
ferent" 11tuJcnl■ hut by the ■■Jorlty •• veil. 111h principle lo alao 
one on wfalch the "scparatr la not equal" corn<'r•ton.- o( lrovn v, Id. 
or EJucutlon 11 b;ascd. 

IS. See Schvaru, 11., .!=.'!I!!.!!!1 (1976). 

16. llclt, A., On Lies, Sccrcu end Sllenc~ 0979). 



Aa Jeo111 lakc-r lllll•r h,i, obcl!n,cd, aoac qualllfos vhlch arc thoucht 
to"" w111lu1cauc•, aucl, •• lhl! ,·,.rrc•:.ilon of vulnc,rablllt1, .,a,, Jn 
fnt't, b• ltro,ngth•, brJnr.Jog lllf clo11cr to ounclvc1 and otheu and 
c••"Unc •• tu deal .,,,c ho,,...,, ly vllh our Sntl!rJrrcnJcnce.11 

The lncreaalna prc,cncu nf woacn In the rl•••rou• cncouracc• 
th.o•• ai:n vho vant l•• che c•prcH109 to the11e fe■lnlnc qualttlt-11 tn 
tlo 10. Wlth lloe explicit acceptanc•·o( ■•eh quoJltlro a11 concr,rn ond 
len,ierne•• 111 tl1• chnroo■ tho1e hutlvlduah who vont to nrt lcul.itc 
or 4eeu■1tr1te auch ~ual1tJe1 vlll feel frear to do 11u vlthoul re1.2rd 
to acx role 1tercotypea. 

I, V..11 ■I Colluguce 

V-.■ have been l1htorlcall7 excluded hoa the ~-orkplace becau,e 
of tvo 1tereot7rlcall7 conceived notion■ of-~•• prlaary role• 
-. •• 111n·turcr1, au-t vo1:en aa 1exual obJ•ct•. 111 n,cae notlon11 
or .rchetr,ea die loard and doll, affc-ct the rclatlon1hlp1 of ■alc 
• ft9,1le l■u tc11chcu. in1tud or bdn1 vll!"'cd H 1oae of the thln111 
-• •laht 4o, the•• role■ ire 1ccn a• c-xclu11lve, rrecludtnc the 
recopltl- of otl..,r role, for -•n. 

In Chair ~erceheJ role •• nurturen wo111en can bl! aeen 01 
te■por.1r7 tcorhl!r■, reaJ7 to have vork 111 eoon 01 nature'• call 
for chtlolren la heard. Yet chtld bcorln1 11 not neccuer11, the 
•aae H chlld l't,Uln&:• lndlvlduah a.11 choooe tu bur chlldrrn 
or not (and -n arc ■till the only once who can do that), but ■l'n 
con bear the chlld r•orlng ruron9lbllllle1. (h Jt a fear th11t ,u._. 
IM'n a.11 hO\"I to t:ilto on thcoe added re1pon11lbU ltle1 th~t c,,use1 
the■ to want to lte•p W091Cn ''dovn on the fnraf'') £vC'n without 
children tlt011 v.,...,n "ho do h:ive • 1tron1 co_lt..,nt to their work 
are too oftc• doing J<-•1blC' dut1 (t.2kln1 on spou,.al carc-toklnc 
fw1ctlo1U1 at the end of the da1). n.c:ie 1tcrcot1plcal not ton:; 
rrevc:nt 11.111i, ft:tlc law te:ichers fro■ Nec:lne their fi,■al" collc11cuea 
•• e')ua1J1 co-ltted to tht•lr work. Vorse yet, to the l!xlcrnt 
lhot 1cC'Jn1 one' ■ Ille :,s lncluJlng aore than vork (or less vock 
and _,o fo■ll7 rehtlonshlrs) h perceht!d •• a fc:alnlnc qu:oltt1 

I 
17. HUle'I;, J.I\' Tou,uC: o llcv l'a1chology of llo•cl! (1916). 

1 
11·.(. Sc-e lrod-.,cll v.' llllnl!!_!, Ill U.S. 1)0 (11171) and the by-nov 
r-u■ •uote fro■ Ju1tlce llraJ1l'1'• con. Jrrln,: opl:,lon: 

--w 

"n,o natural 11nct prorer tlaldll1 and deltcac, 
wt,lch belonc~ to the felL,le sex evidently unfit■ 
1t for 10 ■.,ny occu11<1tlo11:1 of civil lift•. 11,c 
con11tltutJ011 or the h■lly ort:inhatlon which t, 
four.ded ln tl1c- •llvlne ordinance os uell os 111 the 
11ature of thlncs, lndlcatc11 the do■:?stlc ,phere 
C'-1 thot which prr111crly bclo11&11 10 the duia:1111 
••·d functions of woio.intlnd." 

I' 

1t threatcna the total co-ltacnt to tltc I~" th.:it has bl!en the ■,.,le nor■ 
(or 90 long. Ag11ln o po11elblllt1 for growth and e•ro119lon In le11l educ~­
tlon 111 the for■ of colhbontlun or shulnr. o( uorlt ■,.,7 be overlooked t.y 
adh•rlng t<> L11c nura, o( tool (ull-tl•c coDftlltl:ent to vork, 

Evun "l,c11 wuacn nre eucc<!99ful cuour,h to becoac colle11ue• one 
•u~t luuk 11t thc rOl<!O theoy 11rc pedo1111l11g (or their colleoauea. A1t 
Sylvie \·Y" ho11 ank<!d ln the 11tuJent contekt, we •01 ask In the teacher 
cunlc-at "111,u Jul!9 the Jhheef" Is o very slcnlflcent queetion lo 
e11ploy..-11t lleh3vlor. Cl•ontn1 house and a.1klng ceals are functional taol,.9 

unrt-lntcJ In their pcr(ora.ance to being a wom.~n. Yet hov often are vo■cn 
lnw t,·o.:h<?r• lhe "clcan-up" crcw for the tau school, ectln& a11 coffee 
l'fl'l'areoro, faculty acctlna hoetes,cs. cJltor11 o( ■aJe collea1uaa' 
■.1nuacrtpu and oth•r dOt1Cstlc c:irctakera7 And what task■ do voNn 
ad11tnl1trator1 rerfona for their lav 1choolsf 

The second 1tcrcotyplc notion f9 even 110rc lnsldlous becau1e lt 
Is lcss oftcn ocknowlcdeed and aore subtle. Thc notion of wo■an 1a ,exuol 
object leada to a co■bln3tlon of gcncrallzatlons 011,t fc:irs about voaen'• 
arrrorrlatc roles. Jccplng wo■cn out of tlw uorl·,l'l:icc becauae o( a fe~r 
of thl! disruption of vork 11, 1exual tcnston:i pu11lshcs vo■en, unlustUI.Jb)y, 
for the folblc9 of acn. For 1t 1s the C01T101nnpl.~ce notion, and equ:illy 
!;tcrcotypic one, th:it •en are 110re lnteresrcd In sex than vo~o 10 it h 
(or thrlr rrutcctlon that vo ke•r women out of the workplace. The other 
cldo of this Insidious coin h th:,t Jntl■:icy ,H vork. ta to be prevcnud •t 
all costs (b1 fihuttlug out h:ill of thc workforce) becau1e of tu threat to 
our 1trona;ly held values of work eHictency and fo•l ly ll{e and t_he necc:e­
alty and dc11lr11blllty of 1evcrlng the tvo. 

For a long th•e (and l a■ not sure It h over yet), thceo notion■ 
rrevented voacn rr .. enterln& 11..•ny vor~y&accs "t al 1, lncludln1 the lav 
school, by affcctln& hiring declolono. To the ell.tent that v-eo 

19. I.nu, S., rcrsonal and rrofc:;sloual Role~ In Tiil!lr Econo■lc and 
Sexual Contckts, 5) :t.Y.U. L. llcv. 628 (l'HO). 

20. See Dol h:ird v. l\awl frrnon 4)) U.S. 321 (I 917) vltcu vo■en pr hon 
iuards were- CkcluJcd lr\'• wurk b<'co119• of tloc s.,,iu.11 t•nston, .1nd , 
pnlcntl~I .>Ssault, (no evldcnc~ o( actual onsault9 w:is presented) that 
vnuld n•sult fro• pl:,cln11 ,thl•• n•a~ S<•x-sta,~v,·J '""lf' prison tna.itei. 

21. It could b• arcnrd that lhe real r•:i<:nn for l.1::k of partlclp.1tlon 
by.,., • ., .. ■s law ~.c•cl••r• ""' thrlr unJVllllohlllly -- r~u ff'ftl■ le law 
students and 110 hl,thly quol Hird" t1•acl1cr c-.1nJldatc~. Th• countcr­
arg,rn,•nt, of course. Is th,r lilf'r<'otyplc not Ion•, proJuced such rcsulu 
buth by •ales .,;iklng 3Jalso;lon•: onJ "'"flluya1,•11t Jrcl.:ilons and, to the 
cxtrnt ,:uch 001 Inns were socl.:t lr,·J •nd lntern.>I lted. b, voa•n th••~•lvt· 
In the s~lf-selrctlun process. 

I 
} 

I 
I 



4o - pertlclp,Ue In tl•e- 1:,., tchool vorltplau these ttereotyptc notion■ 
cot1t l11ue to oUcct col lc•gbl re-I.It Ion,. 

At bc11lly 111C?rU11,:11 11nJ othc.-r 1111tlterlni1 -n i.eabc.-rt ,eea not tu 
partlclpeto •• -.eh H ... n. 1hh -, H ottrlNt•ol In part to Nny of the 
••- factor, dlacuuc.-J el,ovtt 111 rclotlN to -••• pnrt lclpatlon In th• 
dour-: P•Hhlty, fc,iu of brln1 •tlcod, preHure, of the- rrprc.-sen­
t•tln eopecltJ, e-te, lut In foc11h1 11eot111r.• another clc.-lllC!nt, th•t of 
C!IUUftC!e l11to O forbl,lden Ulhal Metta,, lnhlblU r11rt1o:1,.,tton. MolaC!n 
-, fear tliet the 1111spokc.-n JuJr.-c•t, •,..,. 1houldn't be h,•rc.-," vlll cnlor 
how on, rircorlL h hl'ard. A VOlllln ferult1 IIC!•ttr ILHOV11 that IM-r 1i1,.h-phchl'd 
'fllice 11111 call further ett.-nllon to her and oo tho ■l\y fed thot hC!r cun­
trllltlt lone _,at bo _,re lntlght ful or olpnlflc■nt tha11 1111ythlng uld be for<!. 
I receotlJ •upprouc4 teau ot • fac11lt1 wotln« °" •n appolntnrnu a.11~ 

b4re8uH I foare-1 that •uch an ••tlot1al dltpla1 "°"ld dlatnlth, If not de­
ttroJ,., cr1'4tbllitJ on the •uh,tantl" rotlonal Mrlta or a collear,uc'• 
11eholar1htp, • 

Otlier dlfflc11ltlC!1 arlte with eolloa111ee 1ft the e1tahll■hae-nt of 
aN1tor ..... --.ceo r•l•t~on■hlp1. MIich of the current pop p11cholo1y litera­
ture '"II•• ~• to flnJ and cultivate • Hntor relationship with o 1uc-
ee11ful -••• Jet ll,o 1Mmtor rolatJonshtp h■o areot potontl•I for u-
ploltl111 rather tha11 rosterln& leornlns relotlon1hlp1. 1111• I"' both va,,. 
J • llldttbtod to tvo of •Y ■l!ntor1 and hive lrorned -,eh rr- thrta but 1n 
rrtvr11 I have luund ■y1rlf playln& 1 1uppnrthe. nurt11rln1 role to the■, 
110t uni lte the 1t.ireotyplc vlfe or aother. Tu tha uunt that thh h a 
v1oful IU1tCttoMI role (ond I thlnlt 1t Is - where 11 ay "vork-vlfo" and• 
eup,-rtuf) vhJ sloouldn•t tl•tt role ho perforard •, ■11le1 for ■41e■ l•­
-•n lor fr11;1h,11 hhe:re enn•t c.-nouah ol 111 Jet, 11tpechll1 In th; ••n-
lnr catecor1) 1.,J eaalt!a for fra.,te,.J A,:dn, illHlcuhll't with the! rolc.-

I• 

1:- h- the blunl111 c,f 1,·nJ-,r 1f111Ut1 aHt•••llon• (unly vuac•n 11re IC!o•n 
a• rertept lve. aurrurt he, nurtur In&) vltlt the funcc tonal rolc• (c,ncouraa<-■lt!nt, 
lute I h·ctual ••I lcl,tt Ion, t.·:1t Inc). Ho:it dn111<1ru111t In thl" :tun uf ...,,,._ 
u.,n11hl1' I• tl,e l""'tl'• ck•••u .. ncc •nd ro:i:ill,lt! 11c•1u"l tt•11,ofo11 that rl.'uulta. 21 
llld,•1...,, one ol ll.v ,_n folktnlo1 ,1,out dhcrlaln•tc,i·y hlrlna In 11111 flu,o. 
la thal whea of p11rtncra didn't went their husband• vorltlna eo closely vlth 
,._, leaalo 11torne71. To the ••teat that Matoro hove the aoodlet ■l!nte-rs 
Med ... wa11t, fe111let Mnteea aa)' be forced Into tredltlon•I role, they 
would rather for1et,:z. FlnoJIJ, lo euch roluton,lilps as In all rehtlon­
•••• one _,,, •&•In ••It f'"Uho does the dl1ho■f"2S both In tho nletlon-,. 

JJ, 1-• e.,., C:.111•• J., Jhe lloaon'• Culdo co tc.ine1rr11!nt Succeu (1979), 

2J, llluatrated bJ •••11•1 hara•G-nt of 1tude11t1 b1 teacher• (I.e., the 
recnt e••• filed •&•Inst• Yale prole,1or) 9"' of e■ploycr, by their 
1u,-nJ1oro (11,ielln-. C., Seaual ff■r••••nt of WorlLJng W-n (1979)). 

24, tlueh of vh•t hat been 1ald here .. , bo trw, of all unequal pc>11c.-r re­
l•tlon1hlp1. I ••~1e1t only that there .. , be added danaer, Jn cro~s-1endrr 
rd•tlonslllpa. 

JS. Lav. S. • !!• 

1hlp and ln the h11 1chool. Are feule ■rnteu 110re llkel)' to do ua­
plea,ant cl•an-up Job1 (toktn1 ootee, playing secretary. 1rrea1tn1 
travel plan,, etc.)J 

W1>11t:11 H hv teacher• hne utl•er dll(lcultles •• colle11u••• 
llov often arc tl,uy ukcJ to pufor• thC!lr stereotypic role• wltll the 
ca1•rctat lun th•t the)' vl l l provide the c•ot •onal teature Sn tha law 
•choul (e1.11rc~■lvo nther tl•.1n l111trwa1:nul lcadershlp)1 for ••■■pla, 
by actlnc as advlaor to 1tudent• (aee bcluv), •• the 1octal or polltlc•l 
co111clrnce of the facultJ (rc•tndln& the• o( afftraatl•• acclon require­
... nu) • 111 1he course• te111ht (Faally l..111, Truats and Eotat••• Uoun 
■nJ the Lau), (111,y indeed are then coun,.., considered the "•oft" courae• 
-- because they are uu1ht by voarn or bec.,u,C! the)' concern theuelve1 
wlth woacn• • concer11•, 1.e. hall)', aff eel lve ties. per1001l relatton­
shlpsl) TI•ruc arc Yalunble functions lo be rerfor!IM!d, and yet the fact 
that they nrc so ln(requC!ntlJ perfonoed by 11cn In the law 1chool .. , char-
1ctcrhc the-• 11s not the "■er lous" or "rc1l" work to be done. It lo no 
eacuue for thc• to prochl• -lhcy do not have the ncce11or1. "eaotlonol" 
or "e11pr.-sslvc" e11prrlence1. TheJ auat acqu•re th~-u •• voaen atlt acquire 
othrr ncv exrrrlcncee. 

n,cre are difference■ In tlle vaye ule and feaale collea1u11 
rrClect on and share their teaching experiences. As• -.n, feellna 
portly as an outsider ln a ••le Institution. I c.-11prec1 ay doubt•, I 
aerk edvlce, l auffer and thov it. Hy ule colle11uo1. It loo1t •t 
the early •tai:u of their ea\"eeu, ■uct feel lnsccurttJ. lc.t, there 
1ecu to be• 1tron1, alao1t varrior-like ethic about non-dt1clo1ure. 
Sharlna one'• inncurltlH and doubu. both ulth one's atudeou anJ 
on-,'• collraaue•• can be • ••luable lesrnln& experience, co11flr91tloa 
of the unherulft)' of doubt, tn■ecurlty and the nC!ed for opprov•l• 
ea1•o•uro to other teachh•I ■cthudolocte,, eui;gcel Ions tnd the each1n11 
of Ide... The ••le l11JlvJdu,alhtlc 1c1d1:•lc •ucce~• othlc •e« ■- to 
preclude .,.eh that h the touchttone of •c•J••■ lc colle•aueahlp. Perh•p• 
a vo:,,;m•• vJlllucncs• to capc,ee bcr need fur approv,1 c111 be effective 
tn 01•c11lng up dtr~c:t cu-u11lcetlo11 vlth nnc•• atudrnt• encl colle11ue1. 
If our butlc need for approval I• not ■,:t we v1ll bo treppecl In doubt 
and unable to function lull,. Wo■•n ncocnln thh neecl end ,u..,t 
to deal vlth It dlrectlJ. ~ HC!D ere ■ore UkclJ to aubllaate tllta aaod 
and are, therefore, 1oaotS■es' unawire of tluil r ovn lnabJ ltty to functfon 
at ■:iala11■ copaclty. Opllfll)' upreuln1 a 11r<'d•to bo lo•ed, apprechuj, 
cared for ■IRht Jo -,eh to dleara the not-co-hidden •ccnde of •zbtll-
Ul ln1, ludlvJduollstlc coe,•Utlou that pervaJc, hv cchoole.2 Nore 
l■poruntly, deollnc dlrectlJ vhh the need for •rrroval ■l1ht t■pron 
the educatloo•I rrocc•• 1,, provld•nc ■ore dltect fcc.-dback to •tudenu 
and teachers. The •harln1 or Jdru and feeling• to1cther ■laht erHte 
the 1rn■e of connection and c- .. nlty .that collC!aguechlp h fntaule4 to 
provide. 

26. Se~o)', P., Tovord • H•v Pollttca of Lci;al l:JucotJt>n, 19 Yale L.J. 
444 (1910). 



the •b,ence of role-codela a:iiy aake belu1vfor aodel1ng N>re 
•tfftcult for woaen nov1t13te• than •~n. (Acnln, thl• le a conflict 
for Ml I v.1nt both• functionally relevant aodel of ,1 100d lov 
te.1cher, vhhout re1:1rd to 1<•11Jer, fro■ vho■ to learn end I v3nt to 
knov lllov •oacoae Ul:e ■e (ond Mybe JHfer,•nt fro.a the others) mde 
It.) 

Ja pl■ctn1 vork above fa■ll7, or.at le.11t e~ual to it, doeo o 
IIOll3a 1811 teacher open her•clf up for ■tereotyplc aeaiotcrltlcl,■l 
the l■v aJJ bo a JHlouo ■lstreu (or a nde lav teacher but It hn't 
••tte the eue :111 a Je3lou, u,ter for • voun; the ■ala lr.v tuchcr 
Sa atUl 1• contrc-1 of hi• •lstre!fa (vlth ■eaud connotations) but 
the vc::i■a la coatroll~d b' her Nater. 

theae eHaplu nf dlfftcultlH hi1hU1ht aoae of the vay1 In vhlch 
voeea la~ te~chere feel lsol.1ted fro• their ■sle colleaaueo. To deal 
vlth tlle laolatlon vo■en tc-c1chl'r■, Uke vo•en everyvhere, ha•e for■ed 
•~pportlvo netvor•• with e:ch other. Thie type of aupportl•e colleaaue­
ehlp vtth Nth 1ntcll~ctuol and eaotlonal eupport c-p.,nent• ■taht 
1cna all leial educator• a1 vell. 

C. u-• vlth Stwlent1 

1'11ere are dUffl!l.sa that 'IIO■en lav teacheu race vlth student■ 
Nth 1ndlvldu1it7 and In cloa1. Ae a voaun vlth 1tereotyplcally •oclal­
l1ed nurturant·'characterletlca I vant to befriend end 1ulde •Y etudente, 
thta I• ver~ottn in the lav •chool envlroru:aent for ainy reauona: 
1) on~ canaot be intlute or cloae with •o aany people; 2) otcreotyplc 
■otlon, of •exu,l propriety my be violated; J) there aly be perception• 
or feeltn1• of lnequalitte, caona atuJentl and accuaation, of favorlti,a 
lll!J be udeJ 4) danger• of esplolt■tlon alon1 the aentor-■cntce di■cn1ton 
~01 develop aod are ~lcved as far le•• socially ecccptLblo If the voun 
le the ••ntora S) etudent coun1clin1 1• tinc-con,u■lna end vlll not 
ellov •ufftc:lent Uac for re,earch and vrlt1n1: and 6) tcacl1er-nude11t 
frlcr.dthlpe i■ 1eneral violate •octal chu noraa vtthln the lav echool. 
(Confldeoce1 UJ be aplllei, fil• Th• teacher-atudant cl~~•e• ■ust 
alvaye rcaalo ■ep.srate.) 

Yet the pote1tlal of lurnlna froa anJ vtth bright and easer etudcnu 
le vh11t brcuaht-. to lav tcechlna In the ftrst place. If l can't ■:1ka 
the -dt of',-uc~ r1lation1hlps and learning vhat •• I doing here? One■ 
•1•l• l •• fac•• vlth,confllcta betvecn ■y peri:onhood and e3pectatlon1 
of hou I 11tould play out ay profeulona.l role In ad3ptlnt to the nor■, 
of the tribe. the creat Ion of nurturing and lntla.1te rl!lot lo11shlp1 vlth 
children, with frlenJo and vlth relotlvu h aho con,td,ned a pcc11lbrly 
h:at■tne ablUty; Jet t:te ■:1le l:n, echcol envlron:aent dhcounce• auch 
relattoni:htre, anle,s, of course-, tl,ey ere b3:,eJ on 11.1le prlnctplcs, 
I.e .• athletic cooraderle, One need only Joo~ at the source of aost 
learnh11, the fu·U7, to recognize the l■poruncc of intf111.o1cy Ju the 
l••rn!nc rroce11. 

[ven U I 10 •Y ovn v.,y and h.,pplly accept r:iy role of tuchcr-ac­
frlr.n.J, 41:, 3 V->1:..,n t~11rhr.r I ""'Y be heed vlth eddltlonnl burden,. 
Once ot.tln l 11~ """'"" l.,v r ... ,.c1,._., In 11y rcpre~entatlve c:sp11cJty. l 011 

I' 

ukrJ to t,._,frll.'nd or be II role ...,,1,·1 for m:my, tr not oil, of the VOIIK'n 
bv st11J1•11t~: I nM u1lwd to cou115rl 1lu·"' In tli<·lr course selections, , 
c:irl.'er cholers onJ 1wrsonal dHtlrultlr,;, an•I ,,f.krd to spl.'.:ik at vo■c.'11 9 

cr111111 "Y"'l'o,.I:,. All or this I .,,,,,t In ,lu , .... 1 yet by rlaylng thl11 VONn'o 
rule I "'" ldt 1,•Jth lllll•· tlm,· 111 ,lo m"ch Pl~P -- once oz:,ln l11prlso11t'd 
l,y o,y 11111'11111111: role (l,oth l,N·.111:w ol 11,., •••1•rct3tlon th3t I vlll con­
f,1r■ to ,,t.·r,·otY1•lc nut lonu 011.J ■y wt I I 1111:"""~ to accept lt). I( oth~rs 
In the low ~d,1101, I .e. 110.-e o,.1le tt·:iclll'rs, vould sre the v:1lue In nur~ 
t11r;mcc (11111·tluns, thouc (t'w of us 11ho Jo most of It for the lav echool 
would lu• r.-1 h•v,•d of ,io■e of the bur,lcn vl,1 le other• vould ehare In ■or.e 
of the hcn,·f ll. 

D. \lo■en os Lovyers - In the Courtroo• ond tn the Office 

Because 1 011 consc:lou!I of tt'.:1<:l1tn& ~tudents vho will soon take 
thelt rrofesslon.11 po!tltlons In the vorld, I rua ;,wore of the 1tereo­
typlc notions of 3p11roprlote l.lwy~r 1,eh3vlor s,y student• vlll face upon 
lc:iivlnc 11c. 11,l'y vlll be f:iceJ with the double dtlea,a:11 of not being 
con~ldcrc,d to be strong enough tu ondert.1ke "11:ile" or aggrc!l■tve roles 
In the orflce and courtroo11 arid thc,y vlll not h.:ive their "fe■ale" or 
lnterpcrson:il qualtttc, properly credited ns u,ic(ul ottomey ekllh, 
So long o!J both .:ispect■ of thh gender-role stereotyping are perpetuated 
neither vomen nor ■en attorneys vll l be able to test vhat 11 really the 
■o!:t "efCectlve" l3uycrlng. We .nc Ju,t be-ginning to look at vhat ■,ihs 
soinc fonns of l.:ivyerlng r.iore "cHectlve" th:in others ond a full ran1e of 
111dtvtd11.1l, and not aendcr-re,trlcted, e,:presslons of lo•.11erlng ekllh and 
t3sk, would gtve us• better lde3 of vhat "vorks" tn whot clreua1t•nce,. 

t ;:ia focl.'d vtth the dllcnu of te.:icl,lng ny ,tudcnts td take chanct!9 
tn the courtroo■, to refuse to deliver the gender stereotyped beha•lor, 
potentlolly 3t the rl,k of adversely offectlng their clients, or to per­
petuate a ayi:tc• vhlch sees the hvyer only a, a vhlte male In • thl'ee 
piece •ult 111th a boo■lng voice. For rxumple, recent scholarahlp In 
soclollui;uhttca tells u, th3t -.omen arc exr.?ctcJ to, .ind do, behave 
different IJ In the courtroo■ th:in do 111,n. \lo,.en are expected to be 
even 110re deferential to Judge• and Juries nnd they conflna 1ucll expect­
:iitlons by spe3klng so[tly, gesturing less frcqul.'ntly and by belna le!I• 
deflultlve In their oraull!~nts. 27 1 re■cmher an Incident tn vhich, at the 
l'l,k of :irtectlnc rq client's cose, I refused to .1riue with the Jud~e 
about the proprl.:ty o( 111 hyphenated n311e. At the conclusion of the c•se, 
11y cltc,nt odd, "If you von't etan.d up for yourself, ho\l can you flaht 
for ■el" lle 111ust ex:111tne lthy court rooru have bc,cn seen et arena, of 
harah, vorrlor-llkc battle and why the male non, of .:onfllct hue preveth,1 
co atroncly tu thnt arcno, th.1t "snft" or g~ntle voDen are aeen a, In­
appropriate or lucfrecttve p3rtlclr3nt,1 111 courtroo• lttl1.:1tlon. What 
could the courtroo■ look l!ke ;:inJ counJ like If rerry tfa,onesque li&rsh 
c1'oso-ex,111ln3tlons 11ere not the rule7 (In soy l.'•l'"rlence vltne1te• selc1,, . ., 
"t.rc,1k dovn" under the verb::il brutal lty th3t ls associated vlth ■ale 
Joailnation of the vitncs, on telcv(gion.) 

21. V,•orh, S. "l.tn&ul~tlc,1 nnd llo,,en Attornc"ys tn the Courtroo■" ln 
t:1~!.!l!__!l3t l.i11,1l t:onfrrcncc: on Uum,·n ,111J tl•c L.,w Sourcrbook (1Y60). 

.,,, 
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la••• ett•c•• •• veil, the full r••I• of l1V)'erl•1 repcrtolr•• 11 
... "" t• f•ll adv1•t1go. ~oaen who are 1uppo5e4 to bo "aood at detall" 
•r• ••ppllJ •tlllaad •• r•~•~rch~r, ,nd 1111 often eaplo1ed •• l1vycr1 
wtc• •••••t coeetact re1pon1tbllltJ, To the ••teat that the 1tereotypc• 
tut WONll •r• "'°°41 vlth peo11lc" are rr-, ehoul4n't -a It• dotn1 the 
f•l•ld latenl111t■1 tut h1tu1 ... ,-rt.a" c•ut, tha •tt•rncy•clJ111t 
r••••••••t,r Lav off•••• tend to choo10 •c--• end h•rd" (1nd, th~ra­
fere. •l•) ••lenoJ• f•r •••••••••o• t••k•• let-, •wn t11chtn1 ••4 
..,&r&cel te111rc• .. e11otl1tloa1ZI hft •---•rreted to M that• 
c-p•r•tl•• 1"4 1ro1t•-••l•ln1 approac•• •• .. aor• frcqucntlJ lty VONfto 
.. , eccocplbli the •eae or better r•111lt1 0 •• 11,ortn tl•• perloJ,, tho,1 
••• IIOH c-,etlth•• Hrv--1ua a•u ap,roecll u■eii I• ■-10Uettu111 b1 scn. 

"1 •t .. nt• -.t dev1lop their f•ller ... lee• 11cd1r 1tt11e4 IW71r­
t•1 ,.,.rtelr11 f• lav 1chool, before••• ,over •f 11p1rl1nc1d role ■odclo 
•• tll• vorkpl1ce •••1l1ce1 ell le111loe1 1w•1 froe coafor■ltJ and t-•rd 
H .. tbltr IN IMD'lettoa. 1111Ue the ...,.., •f -• law atudcnu ln-
CrHIH .... r»r, , •• l■cr~a•• , •••• , ........... ,. .... ■ot mke •·-
....... 1 clletcu 1ttu.t liov to carr, oe .. • l1vyer .. , 1Hhr 11 a _,1' 
lllltc• revarJ1 repetlttoe •' uld p1tteraa. A• 10■1 •• 1pprntlc•1h1p 11-
•lu tlle ■on for prof-■•lood educatlo• ... 1oci1Uaatloe to tha work• 
fhc•• ., 1tvol1■t• vJll •en• their lavyort■1 •UU1 eat le •• lecr1Hln1• 
11 f...aahN l~v 1c1tool. but la tbe c ... n,_ ltMI law ofUcu that reulo 
tN lHt NltlNt of &ale do.J111ac:e la tllle lw. 

I. Volle•_. tlll• Lav· 

lo tru•u•t of WNO Sa 11111 oducatioa cao tenor• tha reletl••­
•ltif of -•• to the 1ultJect ■-tter of the la, 1choo• -- tha lav hHlf. 
Tito tlowelo,-at of • theory altollt tllo rd1tloul,tp of wca«n to lav h 
Ja IU i■faaeJ •N eallftDt, theref•re, r•c•••• aoro than cur1or7 treat­
wat here. Oa1 •tcv &1 that tit• lev. •• • aan-■-de ln■tltutloa, t1 • 

• a.eu• t.y viii.ell the •octal fact of p1tr&,11clty ha■ lte..n prenrvcJ, vhla 
tlto off•:t of •1eo11fr1nchl1l11• -• ea.I for,ver 0Ueoatl•1 vo .. o fcoa 
•• -4•r•t ... 1•t or opprecfatloo of tha ln,Zt tltl• •l..v of l•w •••• 
lev •• a • ..,,Jee for tlte control •f -• U11 olllt11ni••t, by ■en, the 
,overful, Aeoti.erl•i•w 11 tt,i.t, elthou•h It ■11 be un-ude, hv It 
8 •re DIUtral too "illi;h CID It• UHd to •apovcr .... 1ofr1ochl11 the 
leH ,overf•lr 1111• htur •lew hi• doel•tad aach of the lee•• Utcre­
t11re I• t•• -••I rlabta ftlld ... the l•1•l etnuatu 1111d to coebat 
1etM11r •t•crlal.ut&oa.JU 

II. Ne■kd•N..._, c .• Tovar• Allotller YSN of Le1al •1•t1atlou, 
Uort-.Coeta1), 

29. At lout oae c-•ntator 11.H eraued that the hv ■ay be unable to 
NIOrlt the r .. tnlne, •• It Ilea 11ned to perpetuate the aule•doaln•t•d 
nah of ,urlarch,. ltfUa, J., Tovard o theorJ •f Lev and Petriucby, 
J Ian. 1'o11en'• L.J. (J910). 

"IA •-- ...... • • - • r______..,,, . ··-

Uhether 1,v la perceived 11 an aatnt of control and doatnatlon 
1nd therefore vlcvcd honlllly b, voatia or rath.!r u a ■e:aoo to full 
partlclpatloa fn the vorld, vllh • core benlan reaartl, vOMn ulll, 
for the ao1t part, aee lava■ Other -- a, cre•t~J by ■en (or their 
oun ffiJo. lhh 11 a puspecthe l ha11e 11hen l teech •r look ll •lrt:&elly 
any ,ut.Ject Mtter, (lt la ■01t obvlou1 In 1ubject1 •uch •• ,ropertf 
vlrh lt1 doctrlu•• of cuwertur1 1 ••I• control 0111r c-nltJ 1rop1rt1~ 
Uc,) 

Ytt lav la ,t,o a proc111 (or echlevln& certain huaaa end1i 
Julllca, ■uc,, hlrneH, tqu1llty, ttc., .10J thlt proce■• not1•• •e­
enllrclJ co•r•tlble vlth the feolnlnt qutlftlc• dlacu»1ed above. So. 
In lDDlrlna at the lov In lta -It at.uract foru or In the partlc11hr• 
of ao are• •f lea•l re1uletloo, I ea• 11k hew wulJ thla rule or •octrln• 
bi dHhreat. If at all, If lt vere drafted or concdvtcl of w Uh hlilalae 
Yelu.ea, ,uauuu or prlndplH ln ■lndl llov ■l&ht the ,..,., •• CODClfnl 
of hov ve do thln1• a1 vtll •• whit ve do, for vhat re11on1, eapoad our 
coacept loa of the lovf llov vould the vor Id be ruhcl lf every court h1cl 
• ule and ft11.1le Jud&e,ll evtrJ le1lwl1tur1 1 b1l1nced Du■ber of ••l• 
and feMle con,clou•ne,ao, and 1111ry lav office a tea■ •f ule lad (eulo 
dtcJ1Jon-ult1r1 In 111,ry l1V&1kln1 aod lav-eoforcln• 1ctl11lty1 A• Iona 
•• 1111 reaatn1 prta1r11, ule •cle, enforced •~J clo■lnattd lt re■alal 
dUUcult for ■a to eabraca lt fully. To th• uteot thet hope re■al•■ 
that la11 can help u1 to It• better to aod vlth each other, at offeu 
po11lbllltlt1 for ltrla1I•• ue to1eth1r. That l• 11h1 I contlnuo to 
etudJ lt and vhy t thlDk lt t1 ■till I poaalble 1ourct of 1oclal, 
political aad nca, perhap1, ,,,choloatcal ch1n1e, 

Ill, Tovard a Fuller and F••lnlaod vgev of Lta•l Educ1tl•9 • 

The •I• of total ••clualoa aad dl1cri■lnatlon a•1ln1t vo•• •• 11v 
1tudcnt1, lav teachers, aad l1uJtr1 l1 alaott over. The Iner•••-' 
pueeuce of wo■cn don not necourUJ ruolv.t the l:iauc1 raleed 1,, 
1•ncltr dlfferentlatlon la the lav or ln l•t•I education houever, l'he 
cllacrlslaatloa 111ln1t vo■ca •• people and indl11lJuala vaa 1nd I• •tlll 
baaed oa • dtvalulna of fe■lnl•• or feule qualltle11 "1o(ta111 0 

pcr,ooal v1r■th, egp1thJ, ,~a•ltl•ltJ, c110tlon1ll••• 1rac1, ch1ra, 
coepllance, dependeac• 1ad •ef~renc-. "ll To th' utcnt that the■• 
qualltl~• ar, perceived a■ lnf•rt•r, dyafYnctloaal or locoa1t1teat vtth 
aao-■ada lav, aaJ leaal ed•c•tloD, th1 pr11enc1 of vouen vlll aot 
aece11arll, ch1n11 anythln&, , ~•n 1hllrla1 to ulllblt the1e ,ualllleo 
v1ll ftcl •• put Jovn aa vo■tn \Iha have th•• and•• out•' place••-•• 
who do oot h4YI the■ end V48t to be •~-n 11 tou1h, 1h1rp IDd 1trODI, 

ll. I a• Indebted to Janet L•clen.ao for capo,ure to the practSce of thll 
Yer, lnterestlnt Idea. 

]2, [petdo, C., llo■..n't Place: Option, and _Lia.tu tn Profu■loaal C.ruu 
(1'70): C.1v.nau1h, •·• A Llttlc Dc.artr Than Illa llorse : L•&d Stareotyp•• 
and th• Fe■inlne PeuonalltJ, 6 llarv. Clv, Ru. L. ltv. 260 (U7l)i Coldbtrt, 
c., "luu•• of S111rt1I Concern for \lo■en" In Clllcr1, $., ed 'M"" 
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The chnllense for 11<>aen law te:1cheu h to choose, 111 3d3ptlna to 
nev rolct and altu:1tlon,, between conror•lty :,nd Innovation. [very d:,y 
l hel the pres1ure to conror■ to stereotypic nut Ions or the lav teacher 
role -- aloof, tough. oggn•,11 lve • coot roll Ing. \'..r Is I, "hen l depart 
fro■ then stereotypic quol It lu that I hcl .. ,rc (utr ll hd, Uaor h 
n3t lnconslstcnt vlth 113rath -- In rnn, varath ""'Y hcllltate the el\• 
JOCC!"ent ho■ vhlch rlgor •11y be pursurd. 

llhcn "C? bcgln to look crltlc:illy at the a,1ou111pt 1011:1, projections 
and 1c11ero\hatleon1 on uhlch ue over:.te, oct ,rnd ,.,..,. JuJg111Cnt11, vo 
as indlvtdu11..la •ny be ■ore ltkely to look at our~rlv,•s, our colJaacue:,, 
our ttudcnt, and our lnotltuttonol atructurcs tn0rc cloocly. So■o 

bchavlor, anJ attttu,lcs •~Y chani:c. Grnurs or lnJlvtdu:ih uho prevloutly 
an-,1 thcc-,ielvcc In Ul'f•Osltlon ■tght ahare uork on nrc:is or rolntl of 
o~rC!'!~cnt .1nJ. th<in, dlcagrecr.ent. Heu v:1ya of lntcr:icttun or -,re con-
1clo11s and l~o• fl(lcxlve lnleractluns could develop. To tha extent 
th:1t uoocn l:u.- tc.,chcu havo? lnslgh_ts, te:.chln1 ■cthodologlea and other 
qu.tlStlrPI thnt :,re n~v to ler..J.1 education and cqu:ilh or more effecthe 
(unctlon:1lly In rduc:itlng J:,w etuJcnU r.nd read1'!n, ll'R3l e,lucotton 
""l' t-c 11ble to 111.~orh an,I -..kc uoe of thr,c new quolltlc• In II v:,7 
uhlch ulll both rnrlch h,a;,l education :,nd the ln,llvldur>III ln It. Once 
vc lll':;ln to reduce tl,o tendl!r-■tereotyplng or hul\011 qu,1lltieo we ulll 
broadly l'x1•n11d the tf'achln& and lawyering repertolrc. 

Sterrotypo11 and cenrral hot lon• ll■lt our view o( the vorld :ind the 
people ln lt n well a, ll■ltln& our behavtor a11d rcl;,tlonshlps with 
othen. A.s ni,v lnJhldu:,h Join tho r11nks of the whltl', rolddle-01ed 
■.ale profrcllon of l:iu u:ichcr the challenge ullt bl' to exp:ind our notion 
of 1,·h:,t la aprroprtau lav teaching. devclcplng o rerertnlre of n.iscullne 
•nd fe■lnlne qu.'llltle, f~r all -- not to re11utre thr new entrant• to 
the profession to conlor■ t01 the old and outcnoded concept.lons of lav 
tcachln& and hwyertn1. 't11• ponlbllftJ' of endlns dl,crl11lnatlon h not 
Just the "llben1ton" of u09len but the JlvcrsHlcarlun ,111J lth.-r:itlon of 
legd educntton. thr lllvyerlnc profession and :111 of the hu11:,n bcln,t!l 
arfected Ly the lecal 11ystC11, produclnr, a ..ore hu11nnc ~ystu1 for all. 

Thi, ~lll be the beclnnlng of a long nnd dcvelor~cnr:.1 procc,■ for 
us all. For a,ot of u, thl!l ■e:1n, .. looklng,closel1 :1t ouuelve■, at our 
ovn qua I 1t le,, and ■l'c Inc uhot ve uanl 1110rc eof nnd wit.it uc u.,nt le,■ of 
In our cender--dH(rrC?ntl3tcd b1:luwlor on,1 v:ilucs. llr must then, of 
nece!lslty, tum oucvard and bei;ln to see ho• the uorlJ ::nd the Institution■ 

ue lnh:,blt 'rcn,tt, encouroae or lnh{tltt the full e~rr.,sslon of our va)uca 
aud betnc,. lle 110,t then co.,lne on lndlvldu:il, r~ycholoclc:,l lnC)ulry 
vlth an lnsthutlon11) rolttlcal ltrur.gle. For It t,, nut r11ouch tha~ 
110n woe.en lnhnblt the law school. If err.at lon, nurt u, .incc:, vulncr.ibll tty, 
co111•as!llon. coorer:,tlon, ottcntlon to .,e.in,i on"J lntlm.,cy nre to t:>lte 
their pl:.r:e beside rotlonr.llty, co..,.ctltlou, Just lee, HL rcngth, attention 
to ends 011J C?fflclency ln the low cchool nll tl:o:;e ~•ho Join tocether 
In the stu,ty o( l,u couet rind ln th\!111:1ctv,,, and In c,Clol'r!l the lnt•sratlon 
of the ■.1ocu..llne anJ tc:elnlnc prlnclple9 thut ls the p,Htnerchlp of our 
hua.111lty. 
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ESSAY 

The Legal Education of Twenty Women 

Catherine Weiss• 
Louise Melling•• 

I. 

Po,\·crful men made American law and American law schools by and 
for themselves. While law faculties and 1hc legal profession remain 
overwh~lmingly male, 1 law schools arc admining increasing numbers 
ofwomcn. 2 Many of these women find legal cduca1ion aliena1ing. This 
essay documents th~_ experiences of twenty "·omen in the Yale Law 
School class or 1987 who.organized and susiaincd a women's group in 
which we revealed, explored, and confronted our alienation.' The sec­
tions or 1his essay show four faces of alienation: from ourselves, from 
the law school community, from the classroom. and from 1he content of 
legal educa1ion. We write to further unders1anding or our experiences, 
to urge change. and 10 help others who have experienced law school in 
a similar way 10 move beyond self-doubt. 

The introduction articulates the premises or ,his s1udy, reviews em• 
pirical literature supporting these premises, and explains our me1hod­
ology. h also iclls the history of the women's group and introduces 11\e 

• Law Clerk. U.S. Coun of App<'alt for IM Firth Circun, A.B., Pnncetun Um•cnily, 
1981: M.A.. Yak University, 191H;J.D., Yak Uni•cttity, 198i 

•• Law Clerk. U.S. Distri<"I Coun for IM Southern 0mne1 of New York. 8.A .. Oberlin 
College, 1982:J D., Yak Univcni1y, 1987. TM onkr oftM auchon' name1111 no ,ny reH«11 
a dilrcrcn« in 1hc qualny ur quantity of con1nbu1ion 10 1h11 cuay. The author, 1ha11l the, 
women in IM group. Miriam Bt-rkman. Sa.m-1 Hubcr, and Jon Mercer for 1hc1r 1upport .and 
dint commcnu on carlier dnfu of this csuy. 

I. In 198~. men compo1cd II0.9" of all rull-Iimc and 81.11" or all parHlltlC ra,uhy al 
ABA accredited Liw Khools. A R,-., of t..,,pl £,lw111- "' tAt L'~luwl Stain, 19116 A.8.A. St:c. 
UCAL Eooc. le AoMUstONS TO TIIE BAR 66 lhcr .. inaftcr A Rt'IMW of Ltt41 t·.twat,o~ I In 1!1115. 
86.9" oratt lawycrs wtrc men. B .. Cu■ ... N, K. Row1c11. C. C..■soN le M. PuccCTTI, Sur•u• 
NI.NT TO TIH l.AWYH SrATISTICAL R1.ron: 'f111. U.S. UGAL P1u,us10~ IN 19115 •• S C 19116). 

2. In 19115, ◄0" ,,flaw studcnu at AflA accredited ll" \Chools wctc ..,orncn .. f H,,,_of 
l_.J Etlwe,-, ,.,.. nocc I, :al 66. In 1970, by contrail. onlt 8.6" of law studt'nU wtrt 
womrn. U 

S. Wc (IM au1hon) hdpcd tu •W11imi1e the group and J<llnrd in nearly •II uf i" •• 11,nic:s, 
brin11m11 the number "' rc11ul•r panicip;anll 10 n. lkc-.ou\C we but thl' e,,ay un our '"""· 
vws w11h lM 20 rcgul.or paroc,panu <IIMf than ourschc,. howevtr, wr trtal the ,iruup AJ 

inclodin1 20 women. 

1299 
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IDENTIFICATION WITH WHOM? 

In Colm Toibin's novel The Heather Blazingl the protagonist is an Irish 

High Court judge. Central to the fleshing out of this man's character by the 

author is a depiction of his exercise of the judicial function. Th>:? High 

Court case to be judged is straightforward: an application for a court order 

instructing a convent school to re-admit a sixteen-year-old after th~ deli very 

of her child as a single mother. Both the mother-to-be and her own mother 

give evidence of their belief that stismntization of unmarried parents is 

reserved for women, and that this youngster is the victim of injustice. The 

principal of the school argues that she has to protect the ethos of the 

school, despite its status as a state educational establishment. The ju~g~ 

is fac~d with a dilemma: 

In the end he was not the legal arbiter, because there were so few 

legal issues at stake. Host of the issues raised in the case we:-e 

moral; the right of an ethos to prevail over the right of an 

individual. ~asically, he was being asked to decide how life should be 

lived in a small town. 

He went to the window again and stood there looking out. ~ow hard it 

was to be sure! It was not simply the case, and the questions it 

raised about society and morality, it was the world in which these 

things happened which left him uneasy, a world in which opposite values .. 



lived so close to each other. 

protected?2 

2 

Which could claim a right to be 

The idea comes to him that the young woman and her child might be a family 

unit, entitled to protection under the Irish Constitution. The idea seems 

plausible, but would require a great deal of thought and research.3 

"If he were another person he could write the judgment." But he feels safer 

with the judgment he has written, in favour of the school which, 

would be viewed as eminently sensible and 'liell reasoned. But he was 

still unhappy about the case beca~e he had been asked to interpret 

more than the law, and he was not equipped to be a moral arbiter. He 

was not certain about right and wrong, and he realised that this was 

something he would have to keep hidden from the court.4 

In puzzling over his judgment the judge is uneasy because he feels he is being 

asked to depart from what he sees as the judicial function. This is a matter 

of personal definition of his role, but it is also a matter which continues 

to fascinate judges and academic commentators. It is not always possible to 

draw a line between judgin.g law and judging morals. 5 It is with the role of 

adjudicator of law that the judge feels safe, with which he identifies. His 

view of his role is an internal view, yet ·he worries about the public 

reception of his decision. The author succeeds in presenting an external view 

of the the man, with a suggestion that a more imaginative, or even empathetic, 

judge would have asked counsel to address him on the constitutional aspects 

of the case. 

A particular twist to the story is given when, on leaving ~ourt the judge goes 
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on holiday with his daughter, herself an unmarried mother. Throughout his 

cogitation about the case no reflections about his daughter's life enter his 

mind. He does not identify with her, or with his grandson, or so it seems to 

this reader. It is not intended, by this reading, to suggest that the judge 

should identify with unmarried mothers in particular, or in general. The 

literature on the role of the judge in a democracy constantly emphasises the 

need for objectivity. This paper has as its object a discussion of the 

development of a capacity for empathy in legal education, and in the lawyering 

and adjudicative processes. To this end the place of literature in 

illuminating the study of law is examined. 

The argument that literature can enable imaginative leaps and empathy, thus 

developing a sense of justice, has not been put forward in a sustained ~ay by 

writers on law and literature. There have been such suggestions. 6 The case 

in favour posits that by allowing the reader to enter into the experiences of 

characters in drama or novel, in biography or autobiography, literature can 

broaden and deepen fe-elin-gs of empathy. ..\r~uments for the developn.-:nt of 

empathy in education are va:-ious. They include ethical arguments about 

deepenin,g imaginative experience, sharing the feelin,gs of others, 

understanding others, finding expression of one's own and others' experiences 

and emotions, foreshadowing and anticipating future experience of life. ., 

There are also ariuments about improving legal skills and the la~yering 

function. 

The ma.jor argument is a moral argument. To understand the consequences of our 

actions on others, we need to understand the pers~ectives of those others. 

'Do as you would be done by', is one version of a moral code. Ir. K~ntian 
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terms this is expressed as follows: 'act only on that maxim through which you 

can at the same time will that it should become a universal law'. 

Social and political aspects of what we think, who we are, our attitudes and 

values, may be opened up for exploration through the discussion of stories. 

Persons such as lawyers and politicians, who make decisions affecting others, 

may become better qualified to do so by such experience. As yet the 

importance of empathy I or at least sympathy, for a democratic society remains 

relatively unexplor'l'd, However it is often said that standing in the shoes 

of another, in one's imagination, facilitates social arrangements for sharing 

and for social justice. When theorists try to imagine a fair political or 

legal system their appeal may be on the level of "imagine hoi,; it would feel"; 8 

or it may be "how would you like it if you were poor/stigmatised/ill?'' The 

former appeal invites us to use our imagination in order to empathise with 

those less fortunate than ourselves; 

Rawlsian strategy of risk aversion. 

the latter appeal is closer to a 

In discussing arguments about reading aiding the development of empathy I am 

conscious of objections. A critical assessment of such arguments is 

necessary. For example, entering into the experiences of another through 
. 

imagination often 'involves identifying with the chosen subject. This suggests 

elements of choice for the reader. She may or may not identify with a 

particular character or. dramatis persona. If citizenship of a society 

includes an obligation of abstraction - a stepping outside one's commitments 

and seeing one's point of view as one among many - then imagination is to be 

encouraged. But if we are limited persons, as ind~ed we are, we may lack the 

capacity to identify with those others who ar~ r~dically different from us. 
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Or we may, for persons.I reasons, identify with the oppressors rather than with 

the oppressed. There are, doubtless, a number of ways in which e!Dpathy can 

be developed, including creative use of case law. Arguments for law and 

literature studies as developing empathy are scrutinised particularly through 

advancing counter-argucents. If a core of conviction remains in favour, then 

a case will have been made out. 

emoathv and experiences 

1 Le5al decisions and 13,h'roaking frequently have nothing to do with 

understanding hu_man experiences, affect I suffering - how peopl~ do li •:e. 1 9 

Legal discourse precludes affective argument in the view of Lynne Henderson. 

The ideology of legs.l education and legsl argument excludes emotion and 

arguments based on personal e="perience. 10 In contrasting empathy and legality 

Henderson finds three phenomena captured by the language of empathy. She 

categorises 'feeling the emotion of another', and 'underst~nding th~ 

experience or situstion of another, both affectively and cognitively' as ways 

of knowing; whilst the third form, 'action brought about by experiencing the 

distress of another' is presented as a catalyst.11 

In urging reading as an aid to empathy it is sometimes suggested that the 

reader may thus enter into the experiences of another. But it is doubtful 

whether this can occur fully. It is more likely that we relate what we read 

or hear to our own experiences. This has been expressed as follows b? John 

~kGahern in The Leavet.:i.king: 12 

It 1 s like an American breakfast. Exce?t t~e coffee is better 

in the States," she said, and began to tell ::ie her life. .. 
1 



finger her words like worn coins as I remember her voice in the 

little cafe. I try to animate them by turning them into my own 

life, I garland them with memory, embellish them with what I 

know, and remember in some dismay that we can only love what we 

know. 

A child is riding on a bus from her school in the Berkshires 

into ~ew York. Her father is waiting for her at the terminal 

with tickets for a concert he has promised to take her to for her 

birthday. His eyes light on her gloveless hands as she gets off 

the bus and he is furious she is not wearing one of the pairs of 

white gloves he gave her for the birthday and he returns her to 

the school on the next bus back to the Berkshires. And that bus 

will be forever in my mind a green bus moving between the 

whitehorns of Ireland... and the child riding back to th°"' 

Berkshires is not my beloved when she was young but some sister 

on a day a waxen head of a doll had shattered. I watched my own 

words too pass behind the mask of the lovely face across the 

table; and if that seachange happens to your coinage, my love, 

what may become of mine? 

6 

From thi• passage what emerges is that, even as we try to imagine the lives 

of others, we return to our own experiences in so doing. 

identification 

Sy111pathetic identification with others is a basis of ethical experience, but 

there is no law of reading which states that reade_i:s must identify with one 

character rnther than another. So it is also in life. Peter Van Daan in his 
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"artime attic hiding-place confide~ to Anne Frank his uneasiness in being a 

Jew and how he would have found it much easier if he had been a Christian, and 

if he could be one after the war. His hope for the future is to go to the 
.. 

Dutch East Indies and live on a plantation.~ One interpretation of this 

desire for the future is that Peter hopes to find in colonial life an 

independence and power he cannot have as a Jew in Europe. This interpretation 

is cot intended as a criticism of Peter. Given his miserable existence in 

hiding, and the threat to his life, it is hardly surprising that he d~eams of 

another existence. Given the social stigmatization of his identity, it is not 

surprising that he seeks a different identity. But oy interpretation is 

intended to illustrate the point that choice of identification is possible. 

Because of their stigmatization and victimization some ider.tities are 

subordinate, or possibly dangerous. Such identities may not be id~ntified 

with, even by those categorised by others as having such identities. So we 

may choose who we identify with and whether or not to identify with tht.: 

victimized or the stigmatized. One of the more poi.;erful arguments for read~ng 

imaginative literature is that it gives voices to those oftern not heard. It 

is in the pages of literature that we find the excluded. 

It must also be acknowledged that the phenomenon of unreflective empathy 

exists, in which we identify with those persons or characters whom we perceive 

as being like ourselves.14 This has been recognised by decision-makers , 

such as judges, as limiting their neutrality or objectivitv.15 It is not just . . . 
that such understanding is so automatic that it goes unnoticed by the 

empathizer, but that literature offers opportunities for contest~d readings. 

How one reads may relate to one's own values. 
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A caveat must be entered to the theory that understanding always leads to 

morality and justice. For example, understanding the feelings of another may 

increase cruelty, manipulation and sadism. The bully may use his knowledge 

of his victims' vulnerability to inflict pain more successfully. Ber.nard 

Williams makes this point: ''But one thing that must be true is that the 

insightful understanding of others' feelings possessed by the symp~thetic 

person is possessed in much the same form by the sadistic or cruel person; 

that is one way in Khich the cruel are distinguished from the brutal or the 

indifferent."16 However, this is not an argument against empathy,but rather 

a caution; for as Williams says elsewhere, "sycpathetic identification with 

others ... [ is) basic to ethical experience. 111 'i Such experience may be lackin~ 

in law students at the beginnings of their working lives, who may nevertheless 

arrive at some understanding through reading. 

our identities 

Working out who and what we are is a major preoccupation in oost lives. Some 

aspects might seem to be given: our genes, our bodies, sex, colour, 

appearance. Yet doubt has been cast on the extent to which such material 

aspects of the self are fixed. Geneticists, whilst positing that genes can 

be mapp~? and located for physical and mental traits, including criminality, 
•. 

also propose that DNA will enable the elimination of 'undesirable' genes. In 

other words some scientists argue that the fixedness of genetic inheritance 

• 1= can be chan~ed through science. • Significant academic ~riters also argue 
,, 

fluidity and even plasticity of the self.!• The relevance of this new 'fluid 

identity' is that it appears to deny the limitations of our actual identities 

- limitations to cognition of difference - limitations to e~path~tic 
' 

identification with others. The agenda of choice presented includes not only 
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our outward and inward selves, but also the very material, DNA, of which we 

are made. 

I have argued elsewhere that this is a mistaken agencia. ZO Firstly, most 

people have little or no choice about their genes. Secondly, parental 

choices about the genetic make-up of their children are largely negative 

choices. 
; l 

at all ... 

These are choices not to reproduce with a particular partner, or 

Thirdly, the idea of changing genes, because of alle~ed 

criminality, 

essentialism. 22 

for example, pre-supposes current beliefs in genetic 

A debate about change starts from a premise of fixedness. 

An alternative method of analysis, I suggest, should start from the social 

interpretations placed on embodiment and extern~l appearances. For purposes 

of this paper we must consider how such interpretations construct and limit 

the possibilities of what a person can be. It may be that empathy, or 

imaginative sympathy, developed through reading and discussion can challenge 

social interpretations which stig:natize and victimize. 

expressed in terms of the 'neighbour principle' 

Whether this is 

or of Kantian 

unhersalizabili ty, is of lesser significance. At present, external 

interpretation allied ~ith internal self-identity limits the possibilities of 

empathy for, or identification with, others. 

I have already suggested that empathy requires a steppin;-aside from our own 

self-interest, emotions, and immediate concerns. This does not necessarily 

involve leaving our o~n identities behind; for it is possible to build into 

our identities a capacity for empathy. I am d1:liberateh• presenting this as 
: 

a social trait, a social choice, rather tho.n as an inherent or ~enetic trait. 
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The stepping-aside under discussion here is intended to deal with a different 
,, 

scenario from the mind experiments involved in the Rawlsian social contract.·· 

Rawls argues that his principles of justice will be chosen under a veil of 

ignorance because no one will ~ant to risk ending up poor or oppressed. In 

a sense, Rawls assumes self-interest, albeit in a highly theoretical scene. 

This paper addresses the practicalities of the education of real people who 

already exist in a world of identities. 

~hat has this to do with legal education? 

Dissatisfaction with the current state of legal education has led to law and 

lite!'ature courses. There may be disagreement over the concept of justice and 

what it requires. These are moral arguments. So if a theory concerning the 

educative possibilities of law and literature can be elaborated, its value in 

teaching may go beyond the undergraduate classroom. However, the criticism 

may be levelled at existing advocacy of la~ and liter~ture courses, that 
., 

specificity of Khy, hew and to what effect is lacking.·• 

In relation to undergraduate legal education, I see a role for literature and 

drama i~ teaching legal ethics. The consultation paper on the initial stage 

of legal education published by the Lord Chancellor's Advisory Coi!!mittee on 

Legal Education and Conduct includes the theme that "legal education should 
~, 

stress the ethical value~ upon t.hich law is based."~· Late:- the paper states 

that to ''understand the law, it is necessary to understand its moral 

quality. "26 This is more than p!'ofessional ethics, which occasionally may 

provide a cover for unethic:;.l actions. It is also more th~n cieconstru-:ting 

the content of substanti ,-~ ln.w for its moral content. It is ·.-s·elf-,?vident 
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that study of, for example, criminal law will include a discussion of 

responsibility. But surely the teaching of legal ethics must go further? The 

consultation paper recognises that the lawyers, in the conduct of legal 

affairs may be open to criticism, but the moral content of the law may also 

be subjected to critical scrutiny: the ought in addition to the is, Moral 

dilemmas, of the kind posed regularly in law and medical ethics courses, do 

not necessarily permit of an absolute answer. Nevertheless classroom 

discussion is valuable where it permits the expression of plural perspectl ves, 

a variety of narratives, and differences. If this comes about it will be a 

change for law students; in general argument on levels other than the legal 

is not welcomed in the classroom. 

A debate about the values and limits of law and literature studies continues 

in American legal education. Although there is consensus that the 

'prof essicnal voice' with which students are taught to speak from their 

ear 1 iest days in law school is an impersonal abstract ,·oice, there is 

disagreement as to the adequacy of this voice. "The magical moment at which 

the 'light dawns' and bewildered first-year students are transformed into 

lawyers occurs when this [the professional] voice becomes the student's oi.n"2i 

is seen by some as the moment when the human voice is lost. The professional 

voice has been criticised as using language which "r.emoves some of the feeling 

and empathy that are part of ordinary human discourse" 28 and the argument has 

been advanced that to "rf:present people adequately 3 lawyer often must use her 

capacity for empathy". 29 Participants in this debate are agreed in their 

dislike of pompous rhetoric, unnecessarily technical language, and elitism. 

The doubts expressed concern the undermining of formal justice. The 

' imposition of some form of order on differing claims and diverse voices is 

= ..... -,, 
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advanced by defenders of current legal education as an inherent part of the 

task of law and lawyers.JO A consensus about the need for both voices, the 

human and the professional emerges. The difficulty is to find appropriate 

places for each and to allow space for both, 

This disagreement, explained above, touches on differing views of priorities 

in law's functions. Shared ground about the goals of legal education can be 

discerned. Others see a quite different role for law and literature studies, 

and offer a communitarian vision of law, "not as a system of rules or 

bureaucratic mechanisms, but as an activity of mind and language, to the 

understanding of which parallel activities can be helpful". 31 This is a 

vision of law as a set of people talking to each other, using language, a 

rhetorical activity aided by the study of literature. Yet it can be presented 

as concerned with legal education. The major divide is between those who see 

literature as improving the present model of legal education and those who see 

such studies as providing a place from which to mount a critique of law. 32 

There may be possibilities to do both. 

Thus far it has been argued that empathy is an important capacity to be 

developed in legal education, as basic to ethical experience, and as improving 

legal skills. The examination of empathy as providing a basis for critique 

will now be made. If a further step is made of understanding those whose 

perspectives and voices are excluded by law, whose subjectivity and 

experiences are not included in legal imaginings of how things should be, then 

this may provide an understanding from which to be critical. It is difficult 

to provide an external critique from an insider's_perspective. Law has its 

own internal vievpoict, its own order, a relatively autonomous coherence. 
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Pointing out internal inconsistency is a different activity to pointing out 

injustice. 

The consultation paper on legal education assumes that legal ethics can be 

learnt from law, that ls.w is moral by definition. 33 If this is so, it becomes 

difficult to criticise law from the moral point of view, since the law itself 

is taken to be moral. io."here can a place be found outside the law from 1,hich 

to be sceptical or critical? One ans1,er offered is the analytic methodologies 

of the humanities of writing, reading and responding to narrative texts.34 

It is in this response that an empathic understanding of others may develop. 

limits to identification: ad,iudication 

T~us far it has been argued that personal identity may limit identification. 

There may be many reasons why this happens, including the tragic example of 

Peter Van Daan. 35 In order to empathise, particularly with those others whom 

we see as different from ourselves, we have to stand back from our own 

personal interests, identities, fears, emotions. This is what lawyers a~d 

judges claim to do in handling and judging law cases. Yet is it so easy for 

us to leave our identities behind when we don a particular garb? That garb 

marks u~ externally as 'lawyer' or 'judge'. That particular identity is part 

of our larger identities, but does the large~ identity disappear? 

This paper argues that. it is not possible for us to abandon our larger 

identities by putting on one aspect of our identities. Furthermore our 

identities may limit the possibilities of empathetic identification as we 

listen or read. Nevertheless reading can involve some entry into the . . 
experiences of the characters or dramatis personae depicted. Hany possible 

3o 
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examples to illustrate this are available, involving persons differentiated 

from the reader (or judge) by class, gender, race, religion, ethnicity. Given 

that hitherto, most members of the higher judiciary have been men with a 

particular background and training, questions o-f empathy unawai·es with p:::rsons 

identified as similar arise. Where future decision-makers are being educated 

the enhancement of their abilities to listen to others, to understand 

alternative viet,points, to appreciate the human meanings of legal rules and 

processes is desirable. However the judicial role requires that a decision 

be made. It is unlikely therefor~ that the judge can move very far fro~ his 

judicial identity. Judges know this and have particular ways of explaining 

this to themsehes and others, a story about the judicial function. 

Stories about the role of the judge can be told from a number of viewroints. 

Of these the internal and the external dominate. From the internal point of 

view the process of adjudication is "'entirely predicated upon the assumption 

that the jud_ge's task is to find the right answer". 36 This is how jud~es 

think about what they are doing. In this story, the sources of the right 

answer are limited to principles which can plausibly be derived froc earlier 

cases and from statutes. From the external vantage point things look rather 

different. Firstly, there are cases in which, by implication, judges adl!lit 

that they were wrong in the past.37 Secondly, there are cases in which the 

result is dictated by public policy, in which impartiality cannot be claimed. 

Thirdly, there are casea which may find the right answer from an internal 

viewpoint, but -hich are perceived as -rong externally. In the latter two 

cases it may be possible to say, "I am stating what the law actually is". 

However the first case is harder to account for. 
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An example of a series of cases in which the answer was wrong externally, "if 

not internally, is the marital rape saga. A change in the law, recognising 

a wife's autonomy in decisions about her sexual relations with her husband, 

was covered in the bland phrase 'changed social conditions'. 38 Al though the 

judges involved in previous decisions denying autonomy might have claimed that 

they were trying to find the right answer, or even that from an internal view 

that the answer was right, such claims are problematic from an external point 

of view. ~ot to recognise this, and to claim that the insights of the 

external view "are trivial and unhelpful", 39 is a failure of empathy. It 

is also a narow definition of the judicial role. It cannot be denied that the 

very nature of judicial decision making as conceived of internally, involves 

exclusion. 40 Whether the internal viewpoint is distinguishable from the 

institutional viewpoint is open to question. The trouble for law i3 that 

external viewpoints have justice as their referent. 

Each person's life is a story. Each trial, or law case, tel15 a story. ~ho 

is the narrator? Who is the interpreter? Who chooses between competin~ 

stories? Who is in command of language, definition and decision. These are 

questions about po~er. 

The literary account of law can be about resistance. It can tell us what the 

coercive theory leaves out - how it feels to suffer under la~. It offers a 

critique of law's injustice. It offers e.n external view. But literary works 

are themselves the creatures of a particular time and place. Textual 

representations of those silenced or excluded by law may enable an 

interrogation and cross-examination of law, but th~y are the~selves limited. 

Nevertheless, in drawing attention to inequities arisint from law's 
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exclusions, they are a valuable supplement to legal texts.41 

identification unawares? 

In a characterization of feminist work in law as motivated by lov:? s.nd rage, 

Robin West makes a distinction between the 'cognitive' position and the 

1 moral' position. The cognitive position is "that an empathic understanding 

of the differences of others ... constitutes an important source of in format ion 

about the totality of persons i.ho will be affected by a legal decision ... ;! The 

moral position is "that e:npathic understanding of and sensitivity to the 

context in t.·hich differently situated oth-:rs find themselves is but one aspect 

of a truly caring relationship with those others ... ,,H West advocates the 

latter position as reclaiming love as the root of morality; going beyond 

understanding to lessening a burden. "Sensitivity to difference is part of 

the work of sympathizing with the pain of ot~ers to work towards lessening 

that pain. ,,H 

There i~ much to admire in this advocacy. But it is directed to feminists 

working and writing in h.w. It does not confront the reality that most legal 

decisions a.re made by persons with a particular kind of embodiment and 

identity. If such decision-makers can be persuaded of the cognitive position, 

this will be a gain. But how is this to be done? Some writers have entered 

doubts on this question. Maria Aristodemou raises the question whether 

morality can be taught at all and, if so how. 45 :\s she points out such 

questions bring us to contested vie\."s of human nature, of knowledge and 

?0 
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learning, of the ideology of education, which is itself part of society. 

For her literature's service to legal studies may lie in providing a b2se from 

which to challenge the dominant ideology. In this the possibilities of 

subjective and contingent values are to be welcomed.46 

Thus far it has been argued that each person is limited by her or his own 

identity and may thus be precluded from identifying i,;i th others. Furthet·ruore, 

faced with an opportunity of empathetic understanding we may 1·efuse. 

Classroom discussion will not necessarily overcome resistance. ~evertheless, 

I want to argue that conscious refusal to identify with particular characters 

perhaps precisely b~c3use they are victims - can be analytically 

distinguished from those identifications which we make unaKares. It is these 

latter identifications which can be confronted and made explicit in successful 

discussion of literature. It is not necessary to make over-general claims 

about the beneficial effects of liter~ture. I am aware that an academic 

assumption that reading teaches the reader is naive. Literary scholars 

deplore such a use of texts. Yet the idea that personal limitations of 

identity can be expanded in shared discussion of a text does have relevance 

to teaching of le.gal ethics. The multiplici t:r of readings adds to the 

possibilities, rather than hindering them. 

It has become a truism of feminist and of critical legal scholarship to state 

that legal decision makers are not objecthe or n~utral - in the sense that 

such a way of being is superhuman. The judiciary itself admits as much. 

Thus, Lord MacMillan has said that the lofty judicial duty of impartiality is 

not easy of attainment. 

"Th~ ordinary human mind is a !!lass of prepossessions ir.h-~dt~d 
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and acquired, often, none the less dangerous because unrecognised 

by their possessors. Few minds are as neutral as a sheet of 

plate glass, and indeed a mind of that quality may actually fail 

in judicial efficiency, for the warmer tints of imagination and 

sympathy are needed to temper the cold light oi reason if human 

justice is to be done ... tf 
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Embedded values, assumptions, beliefs based on experience form part of the 

identity of adult human beings. For most people this is part of their 

personality and poses few, if any, problems. But for the judiciary this is 

another matter. The maintain its legiticacy law must retain the confidence 

of those whose lives it governs. This argument is not confined to judles. 

Lawyers, too, need to see their clients as human beings, and to be able to 

present them, and their stories, as such to the judge. 

Conclusion 

Arguments have been advanced in this paper that empathy is basic to ethical 

experience, that empathy can be developed by reading imaginative literature; 

and that .. such readings can cres.te a space outside legal te)rts from which to 

critique law. It 'is hardly a surprise that not everyone accepts such 

arguments. Some believe that interpretation of a literary text which draws 

support for ethical or political positions is invalid.48 This see:ns to be 

motivated by concern for the principle of freedom of speech, rather than as 

clarificatory of which texts, if any, may be legitimately be called upon in 

support of a moral point of view. That legal texis, such as statutes and 

precedent cases may be so drawn upon is not in doubt. But the exclusion of 
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literary texts as imaginary seems both arbitrary and ignorant of the effect 

that such texts have had in the past on changing the law . ./9 

Analytically, claims about ethical aspects of law may be internal or external. 

If law is seen by those internal to the legal system as coextensive with 

moraliity, that is an internal viewpoint. But if a law is seen and felt by 

those who suffer its attentions as unjust, those outsiders ~ust be calling on 

another standard, external to this law itself. Such an external viel\point may 

draw on many sources, including other aspects of law. The necessity to 

dispute the legitimacy of sources must depend on the forum in which they are 

cited. It is self-evident that literary works cannot b~ authorities in legal 

argument. Their role is supple1:1entary. What they can do is to dr-aw 

attentions to law's exclusions, and thereby develop empathetic understanding. 

This is an adequate justification for giving a place to literature in legal 

edultcation. 
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I NAME: Student No.: 

EVIDENCE: LL.B (1999 1 st Semester} 

1. AIMS OF THE COURSE 

1.1 A thorough understanding of legal concepts relevant to the Law of Evidence; 
1.2 An understanding of the rules of evidence relevant to trial procedures; 
1.3 The ability to apply the rules of evidence to practical situations. 

2. MATERIALS 

3. 

3. 

2.1 Constitution of the Republic of South Africa, 1996 
2.2 Principles of Evidence (Schwikkard, Skeen & van der Merwe)(.Bluebook") 
2.3 Evidence Statutes (booklet) 
2.4 Cases: Lists of cases to be prepared for Modules will be supplied during the course. The 

most important cases and readings will be placed on reserve in the library. 

REFERENCE WORKS 

3.1 Zeffertt & Hoffmann The law of Evidence (4ed) 
3.2 Schmidt Bewysreg (4ed) 

EVALUATION AND EXAMINATION 

3.1 Year Mark: (20%) 

TEST ON TUESDAY 13 APRIL 1999 AT 08h40 IN THE STUDENTS' UNION HALL (1½ 
hours) 
[The format of, and modules to be covered for the test will be advised on Tuesday 30 
March 1999] 

3.2 Examination: (80%) 
"'Format: 

(1) 

(2) 

(3) 

Essay question on policy issues 
relevant to Evidence: 

True/false answers 
(plus brief explanation): 

Problem questions based on a given 
set of facts: 

I2mt 

20 marks 

20 marks 

40 marks 

80 marks 

"' Note that there will be no choices of questions in the examination: all questions must be 
answered. 

3. COURSE ATTENDANCE 

This course is conducted on a seminar basis, and all prior preparation (written or unwritten) 
allocated prior to the seminar must be completed as no formal lectures will be swen-Lack of 
preparation will be considered non-attendance. 
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Note that attendance ot seminars is compulsory for D.P. purposes - written permission for 
absences must be obtained. An attendance register will be circulated for signature by each 
student during eoch seminar. Students ore womed not to sign the register on behalf of absentees, 
os those discovered doing so will be subject to disciplinary proceedings and possible 
disqualification from the course/university. • 

4. The November 1998 examination paper is attached to illustrate format and question types. Some 
of the seminar problems will also be taken from this paper. 

ROBIN PALMER: Course Presenter: Room 76, Howard College, Telephone: 260 2558 
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COURSE OUTLINE 
Module l 

1.1 Historical Survey 
1.2 Sources & Basic Concepts 

PREPARATION: 
Bluebook: Chapters 1 & 2 

Module 2 

2.1 Sources of the SA Law of Evidence 
2.2 The Law of Evidence and Substantive Law 

PREPARATION: 

Bluebook: Chapters 3 & 4 

Module 3 

Kinds of Evidence: Real Evidence, Documentary Evidence & Oral Evidence 

PREPARATION: 

Bluebook: Chapters 18, 19, 20 & 21 

Module 4 

The Burden of Proof in civil and criminal trials 

PREPARATION: 

Bluebook: Chapters 31 & 32 

Module 5 

The trial process in civil and criminal trials: opening statements; examination-in-chief; cross­
examination; re-examination; argument & judgment. 

PREPARATION: 

Bluebook: Chapters 23 & 25.1 & 25.2 

Module 6 

The Evaluation of Evidence 

PREPARATION: 

Bluebook: Chapter 30 

3 



Module Z 

Witnesses: Competence & Compellability 

PREPARATION: 
Bluebook: Chapter 22 

Module e 

Special trial procedures 

8.1 Hostile witnesses 
8.2 Refreshing the memory of witnesses 

PREPARATION: 
Bluebook: Chapter 25.3 

Module 9 

Proof without Evidence: 
Judicial Notice, Formal Admissions & Presumptions 

PREPARATION: 
Bluebook: Chapters 26, 27, 28 & 29 

Module 10 

ADMISSIBILilY (1): General test of Relevance 

PREPARATION: 
Bluebook: Chapter 5 

Module 11 

ADMISSIBILilY (2): Similar Fact Evidence 

PREPARATION: 
Blueook: Chapter 7 

Module 12 

ADMISSIBILilY (3): Character Evidence 

PREPARATION: 
Bluebook: Chapter 6 
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Module 13 

ADMISSIBILITY (4): Opinion Evidence 

PREPARATION: 
Bluebook: Chapter 8 

Module 14 

ADMISSIBILITY (5): Previous Consistent Statements 

PREPARATION: 
Bluebook: Chapter 9 

Module 15 

ADMISSIBILITY (6): Hearsay & Res Gestae 

PREPARATION: 
Bluebook: Chapters 13, 14 & 15 

Module 16 

ADMISSIBILITY (7): Confessions, Admissions & Pointings-out in criminal trials 

PREPARATION: 
Bluebook: Chapters 16 & 17 
Criminal Procedure Act, 19TT:Sections 217, 218 & 219A 

Module 17 

ADMISSIBILITY (8): Privilege: Private, State, Medical & Other 

PREPARATION: 
Bluebook: Chapters 10 & 11 

Module 18 

ADMISSIBILITY (9):_Illegally and Unconstitutionally obtained Evidence 

PREPARATION: 
Bluebook: Chapter 12 {background only) 
Constitution of the RSA {1996): Section 35(5) 

4s s 
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DISCUSSION OUTLINE 

Evidence: Content, Context and Concepts 

Robin Palmer {UND) 

P.2 

1. Traditional approach to ~vidence: content based (principles 
and cases). 

2. Traditional emphasis: exclusionary roles vs procedure and 
evaluation. 

3. Concept based approach: 

3.1 Concepts analysed and redefined, and then applied to: 

3.2 Practical context. 
(Content limited to illustrative cases or case studi~); 

4. Structure: Two basic concepts underlying evidence are: 

4.1 Weight; 
4.2 Admissibility 

[See diagram] 
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• Burden of proof 
(civil & criminal) 
Evaluation of cvide11ce 
Rules of trial/motion p-ocedure 
Witnesses 
Circumstantial evidence. 
(etc.) 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
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5. 

EVIDENCE 

Common Law 

General 
Test 

Relevance 

A DMISSIQILITY 

Special 
Admissibility 
Requiuments 

I : I I 
Character evidence ➔ *S197 CPA-- -- - - _J I l l 

Similar fact evidence ➔ *S211• S252 CPA- - - - - - J r J 
Opinion evidence I 
Pre1i1,011s Coniis~t stA.~M~ I I 
Privilege (private & State). I , : 
Hearsay ➔ ._GLAAct,1988------- -- --- - --J : I 
Real evidence 1 1 
Documentary evidence ➔ *5222 CPA+a>EA--- - - - - - 1 1 

1 

Illegally, improperly & uncor.stiMionallyobtaired e-..id .... ,., S35(5)of Finlll Constitution 
Modern communico.tion: foxes; e-mail~ computer discs ➔ Computer E'liden<:e 1u!t 
Judicial Notice 

<£;) 

ln 
.::r 

co ... .. 
00 
0 

Q 
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00 
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6. Example: Relevance 

6.1 Concept of ·retevanc~: 

1. Eviden~is admiuib//f).f it is relevan/ll 
2; Evidenafvis re/evanf»'if it has probati~ for~ 
3. Probati~ fore~ means the power to pro~ factum probany) 

(essential element of the case); 
4. Power to,.pro~ust be a reasonable lin#bet'riu.n the evidenc#'o.nd the 

e/emenfl.? ,_G). ·: 
5. Reasonable 'W ~ 'this decision is ba~ on common s~~ 
6. • Com_!Ron sense means a blend of log~and experienc~ 
7. • Logfe'➔ a~logical; deductive; inductive; fallacies; etc. 
8. Experienc'lr➔ previous incidents/ coincidences, etc. 

6.2 Context: (Use example: •a stolen video recorder is found in Abel's house"] 

7. Other examples 
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Outline of Lecture on Sexual Offences 

Positive duties on the state to prevent violence apinst women 

International instruments: 
CEDAW 
Declaration on the Elimination of Violence Against Women 
Beijing Declaration and Platform of Action • 

National Law 
South African Constitution - Section 12(1)(c) 
The Prevention of Family Violence Act 
The Domestic Violence Act 

Sexual Assault in South Africa 

Categories of Sexual Assault 
• Rape 
• Indecent Assault 
• Incest 

Problems with the Law relating to Sexual Assault 
• 
• 

• 

Definition of rape 
Law of Evidence: 

Criminal Procedure: 

Criminal justice Issues 

Cautionary rule 
First report 
Section 227 of Criminal Procedure Act 
Expert evidence 
The rape complainant as ancillary prosecutor 
Sections 154 and 335A of the Criminal Procedure Act 
Section 153 of the Criminal Procedure Act 
Sections 170A and 158 of the Criminal Procedure Act 
Section 300 for the Criminal Procedure Act 

• National Policy Guidelines for Victims of Sexual Offences 
• Statutory Complaints Mechanisms 
• Training of criminal justice personnel 
• Bail and Sentencing Legislation 



Course Outline 

UNIVERSITY OF CAPE TOWN 

FACULTY OF LAW 
CRIMINOLOGY: CRI1504F 

Broadly defined, this course sets out to explore the effects of radical 
political transitions from authoritarian to democratic forms of governance 
on the functioning of criminal justice systems. What, may we ask, have 
been the trials and tribulations of five years of transitional rule in South 
Africa and what are the most serious challenges facing the delivery of 
justice in the next millennium? 

By way of introduction, broad parameters for understanding political 
transitions and their effects on the justice machinery are sketched. Here, 
a key objective is to come to grips with both the commonalities and 
differences in the organisational restructuring of the police organisation, the 
coun system and prison complexes. Furthermore, we examine the ways in 
which new alliances between state and non-state agencies involved in the 
delivery of safety, justice and punishment have been forged. 

In the second pan of the course a number of selected topics are discussed. 
Specialists are invited to lead the discussion around topics such as: violence 
against women, juvenile justice and organised crime. In each case we: 

• Examine changes in the social discourse pertaining to the topic. For example, how have we 
come to think about (conceptualised/construct) the phenomenon of violence against women? 

• Explore changes of a legislative and procedural nature, which follow from the implantation 
of a new democratic system and new social discourses. 

• Consider the impact of the new discourse as well as new sets of legal and administrative rules 
on the routine operation of the criminal justice system. It is the "reality check" which is at 
stake here. New policies and new legal rules need to be translated into enduring operational 
practice. What are the problems on this front? An how can a closer fit between theory and 
practice be engineered? 

Prior to examining the issue of violence against women and the role of the legislature and the 
criminal justice system, the course looks broadly at political transitions and criminal justice 
reform. Readings and debates for this introductory section include: 

The First 1000 Days (Department of Justice); 
Justice Vision 2000; and the 
National Crime Prevention Strategy 



Violence Aaainst Women 

The scene is then set to discuss issues relating to violence against women. Broadly, this 
component of the course examines recent legislative, policy, research and criminal justice 
developments on violence against women. It also considers changes in social discourse as well 
as the critical challenges facing legal and institutional reform. More specifically, this component 
of the course involves: 

Providing a profile of violence against women with available and current statistics on rape and 
domestic violence in South Africa (including recent reported incidents from CIMC; and 
research by experts such as Artz, Vetten, Rape Crisis and other non-governmental sectors) 
Contextualising violence against women in South Africa (see The Extent of Violence Against 
Women in South Africa by Human Rights Watch) 
Examining international instruments on relating to violence against women (CEDA W) 
Re-examining the NCPS from a feminist/gender perspective (Artz; Rauch & Simpson) 
Grounding theories on feminist jurisprudence or feminist/critical legal scholarship (Cain; 
West) 

Introducing recent legislation on violence against women and debating the merits and 
limitations of the legislation (DY A 116 of 1998; Combrinck (a); Combrinck 



POSITIVE DUTIES ON THE ST ATE TO 
PREVENT VIOLENCE AGAINST WOMEN 

INTERNATIONAL INSTRUMENTS 

Interpretation of the bill of Rights - Section 39(1)(b) - must 
consider international law 
Binding nature of internati_onal agreements - Section 231 

Convention on the Elimination of All Forms of Discrimination 
Against Women (Recommendation 19) 

• Ratified by the South African government 

• General Recommendation 19 states the general prohibition 
of gender discrimination; includes 'gender-based violence -
that is, violence that is directed at woman because she is a 
woman or that effects women disproportionately' 

• Confirms that violence against women constitutes a violation 
of women's human rights irrespective of whether the 
perpetrators are state officials or private individuals 

• State must take all measures necessary to provide effective 
protection to women 

NGO Shadow Report to CEDA W on Violence Against Women 



Declaration on the Elimination of Violence Against Women 
• Adopted by the UN General Assembly in 1994 

• States should condemn all forms of violence against women 

• Should pursue all appropriate means and without delay a 
policy eliminating violence against women 

Bei iing Declaration and Platform of Action 
• Strategic Objective 1 - 'integrated measures to prevent and 

eliminate violence against women 

• Strategic Objective 2 - relates to the study of the causes 
and consequences of violence against women and the 
effectiveness of preventative measures 

NATIONAL LAW 

South African Constitution - Section 12(1)(c) 
• Entrenches the right to be free from all forms of violence 

from public or private sources 

The Prevention.of Family Violence Act 
• Interdicts 

• Obligation to report ill-treatment of a child 

• Rape of wife by her husband 



SOUTH AFRICAN POLICIES ON VIOLENCE 
AGAINST WOMEN 

• Gender Policy Considerations - Department of Justice 

• National Policy Guidelines for Victims of Sexual Offences -
Justice, SAPS, Health, Welfare; Correctional Services 

• Draft White Paper in Service of Safety- Department for 
Safety and Security 

• National Crime Prevention Strategy 

• Victim Empowerment Programme 



SEXUAL ASSAULT IN SOUTH AFRICA 

CATEGORIES OF SEXUAL ASSAULT: 

• Rape 

• Indecent Assault 

• Incest 

PROBLEMS WITH THE LAW RELATING TO SEXUAL 
OFFENCES 

• Cautionary rule 

• Definition of rape 

• Previous sexual history 

• Expert evidence 

• Legal representation of sexual assault survivors at trial 

NATURE AND INCIDENCE OF SEXUAL ASSAULT 

• Statistics - national and provincial 

• Age distribution 



CRIMINAL JUSTICE ISSUES 

• Wynberg Sexual Offences Court 

• National Policy Guidelines for Victims of Sexual Offences 

• Policing - training - Pilot Programmes· 

• District Surgeons 

• Correctional Services 



~ .... 

NATIONAL P6L1cY.-Gu1DELINE 
.- ! .. • . ·t ' ~ • 

FOR VICTIMS.OF SEXUAL-OFFENCES:· 
j, -:· ,: ,· 

. 
' 
l 

.;_• 

~~ . .--
~•-•.:, .... , .... 
't:5"~ • . .., .. ~ 
-~---



INTRODUCTION 
Bae l<l!rouncl ., , 

On 25 November 1996. International Day of No violencJ'~~t Women, the Milrlster of 
Justice, Dr AM Omar, and the Deputy Minister of Justice, Dr M_E Tuhabalala-Mslmang_, 
launched a public campaign on preventing violence against women. The campaign was 
developed as a result of deep concern for the epidemic probl~nrofvtolence against women 
ln South Africa. It fits within the context of the commitments which the Department of 
Justice made ln n,spect of lmplem~tlng the Platform for Action which emanated from the 
United Nations Fourth World Conference on Women held in BelJlng in 1995:- • 

The Department plans to tclke integrated measures to prevent and eliminate violence 
againat women and to facilitate the prosecution of perpetrators of violence. 

I 

A.a with many other issues. there are no reliable statistics on the extent of violence against 
women, but, as the 1995 Human Rights Watch:Report on Violence Against Women In South 
Africa states,- / .. · 

. ,. :..,_,.r· ·:· . 

What u certain ... t, that South Af'ricaJi women: living in one of the most violent 
: , countrlea in the world, are dtaprop,jrtionately lqiel)l'°t(! be vtctims of t~t violence. 
' I ', • • 11 ' •• ,, • • 1 ".· 1 f ... 1 . ,. , 

Various estlmate'a have been made wblch suggest tliat perhaps as many as one in three 
. - • l '. , women are assaulted by their male partners. Soutl\ Africa also ~ one of the highest rates 

. . •• , ' - I I • • 
of reported rape in t;he world and there has been a "f8t~~ 105,3 per 100,000 ln 1994 ~ 119,5 
per 100,000 in 1996. Police estimate that ~ported rape,s:represe~t less that 3% of the ~ual 
rapes occurring., Further, less tban'one-thlrd ofreP;Ort~d rapes.r~ach the courts, an~ only 
one-half of thos~ prosecuted result ln convictions. Between July 1993 and June 1996 there 
were 24,304 rape prosecutions and 11,901 ·convtctlorJ:- • ,J • -~-~--I 

• t 

'Toe campaign comprised two distinct compo~ents; public a~areness and 'strategic planning 
within the Department of Justice and other relevant Departments. On the strategic level 
the Department organised a number of meetings with rel_~vant role players to devise practical 
plans for improving the treatment of women within the legal system. The people involved 
included magistrates, judges. prosecutors, members of the South African Law Commission 
(SALCl and other petsonnel from within the Department, as well as parliamentarians and 
staff working with the Departments of Welfare and Safety and Security. the South African 
Police Service lSAPSl and relevant NGO's. 

One recommendation which emerged was th~ need to establish a high level lntersectoral 
Task Team to develoA uniform national guidelines for all role-players handling rape and 
other sexual offence 'cases. The Department of Justic~ convened such a Team which 
comprised personnel from the South Afrlc~ Police Service, the Departments of Health. 
Welfare and Correctional Services. representatives from different aspects of justice -
prosecutors, magistrates and appellate courts - and an NGO representative from the National 
.Network on Violence Against Women. 

The Task Team met over a number of months with each Department being responsible for 
the drafting of Its own guidelines, but all members of the Teain had the opportunity to comment 
and assess the manner In which the diff'erent guidelines worked together. The aim was to 

... 

compile a set of guidelines which would facilitate the development of an Integrated and 
hoUstlc approach across government and the NGO sector to deal with these offences. 

iiiiiiiiUFO·i·!iiGOd_ ...... _______________ _ 
1 Complete sets of the guidelines will be forwarded to central offices of relevant Departments 

ln the provinces and to other places where they are accessible to people working in the field 
of sexual violence. At ground level departmental personnel will have available the guidelines 
which apply to their dally work. <eg. Police stations will have the police guidelines, health 
clinics wiil have the health guidelines). 

The guldelln~s also contain an information brochure for victims which sets out 1n simple • 
language the.basic steps involved ln the legal process. It is anticipated that victims will 
obtain additional information on the process and the resources available to them !n their 
area from matE:r_-1.al prepared locally . 

i@ii!IFORFiihiNl!hi----·------....,....---------
The present document is a first attempt at developing a cohesive framework for dealing with 
sexual offences. It must now be fully tested by the people who work in this area. The 
Department of Justice hopes that the guidelines will serve two main lln.ked purposes,-

.~ ,· .,,~ i • •• ,( 

1. 7b assist seryi;e provider, wlth. theii-WOrk by being a practical tool 
2. Thereby to tmprove the ~xperlences of victims in the legal system 

. !· ; . • . •• ·. 

If these goals are achieved the result should also be an increased conviction rate and 
appropriate decisions being taken on ball and sentences. '\ • 
These guidelines are part of a pr~ess. As we all learn from our new a~proach to this work, 
they will need to be revls_ed and reviewed. ••• ... - .. '"'-. 

• ' Thank you to the members or the Task Team for your dedication and commitment. Good 
wishes to those of you w.ho will rely on them to assist with your work. •. 

Dr M E Tshabalala-Msimang 
Deputy Minister of Justice 

• .. ·~ .. •,. 
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RAPE: THE POLITICS OF DEFINITION 
COLLEEN HALL* 

A11iJto11t Uf/11rcr i11 Liu•, U11il'trJity of upt 1'011'11 

A notable characteristic of orthodox criminological research h:as 
been its preoccupation with a search for causes. The central question 
has been 'why docs :a person steal, kill, become :addicted to drugs or 
alcohol?' and not 'why arc certain kinds of behaviour considered 
deviant in the first place? What foncrio1ts do such conceptions serve 
for various individuals and groups in society?'' These latter ques­
tions, representing :an important shift in the forus of criminological 
inquiry, have only recently begun to be posed. 

Similarly, much rape-related research h:as been organilccd around 
the question 'why do men rape women?' and has taken the definition 
of rape :as given and unproblematic. Feminist- and non-fcminist­
oricnted rcscarcla alike arc concerned with this question, but it is only 
from the feminist camp that a serious critique of and challenge to the 
legal definition of rape has arisen. In :an clTort to understand this social 
rlhe110111cno11, feminist research h:as refused to view it solely through 
the eyes of the bw :and has attcmptcJ to bre2k free from the 
conceptual grip of the traditional, common-law definition. This 
represents a major contribution to contemporary re~earch on rape. 
An auempt will be made here to outline the critique and to assess its 
contribution to current debates on rape. 

According lo the Anglo-American co111111011 law and the present 
South African law, the criminal act of rape consists in intentional, 
unlawful, sexual intercourse with a woman without her consent.• 
The key features of this definition arc the following: 

(n) It involves 'sexual intercourse', requiring penetration of the 
vagina by the penis. 3 

(b) Such intercourse 11111st fall within the legally predetermined 
category of 'unlawful' intercourse. The law regarJs as unlawful 
every act of intercourse occurring between partners who arc not 
married to each od1cr. 4 Sexual intercourse within marriage is 
thus the only instance of positively lawful intercourse. 

• OA LLO llM (~~ Town). Advocatt of 1hr S11prrmt Court of South Africa. 
'S1uu1 L 11,lb o,,..,,,,J,1,., 5«'41 Im•/,,"" (19ll0) 2 
' P M A I l11n1 S-,lt ... fri, ... c .... ,..., LA. -' ,._,.fY II. c-,_ Crillwt 2 nt ( 1982) br J R L M,ltn,, OS 
'R • n,, ... 192◄ FIil 20◄• R ~ c;,,,, 1926 WLO 211: R • ,, l'JfiO (I) '-A 117 en. 
' Alchnn~h 1hr lnturc,,,,., 11 ""' roni,h,hl, uni""' 11 mntuvm,, 1 ,u1111n,y rrnvnino, ""h 11 

i, (nund in IM lmmnul11y Art 2J n( l'X7. c,, r.11, ,.,11h,n 11,, ,kfinitNlfl n( • rnnunnn-1,w ni,n, 

(,7 
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(c) The act of rape occurs between a man (the assailant/rapist) and a 
woman (the victim). 

(d) The distinguishing feature of this form of intercourse is that it 
takes place without the consent of the woman. 

{t) The act of rape must be an mtentional act, that is, not negligent 
or purely 'accidental'. 

It is apparent that a highly specific conceptualization of rape 
emerges from the legal definition: it is primarily a sexual encounter 
between a man and a woman (not his wife). The underlying model is 
one of 'normal' sexual intercourse, involving a specific form of sexual 
access-vaginal penetration by the penis. The onl~ qualitative 
difference between rape and non-rape is found in the a sence of the 
woman's consent to the act. 

Feminist cnt1c1sm of this definition may be directed along four 
lines: 

@':n1e definition is too narrow. It is sex-, orifice- aml 
instrument-s ecifi , and it precludes the possibility of rape 

tween spouses. Consequently. it excludes more tl_,an it 
includes. Every definition is an inclusionary and exclusionary 
process: the objection to the present de~nit!on, however, ~s t~1at 
it excludes a great deal of behaviour which 1s remarkably sun~lar 
to the act legally designated as rape and that such exclusion 
appears to rest on no logical or justifiable grounds. 

The inadequacies of the definition may be highlighted by the 
following examples: 
(a) X, a total stranger, while holding a knife to Y's throat, forcibly 

penetrates her vaginally. 
(b) X and Z take Y to a lonely spot. They force her to perform a 

variety of sexual acts on both of them. X then penetrates Y 
anally. Afterwards Z forces his multi-ringed fist into Y's vagina 
and rips her internally.• 

(c) X, a male, assaults Y, a male, and forcibly penetrates him per 
anum. 

(d) X, a female, overpowers Y, another female, and forcibly_ 
subjects her to a variety of sexual acts.. . 

{t) X, an employer, informs Y that she will lose her Job unless she 
agrees to have intercourse with him. Y, who desperately needs 
the job to support her family, acquiesces. . 

(I) X, who is already married, goes through another marriage 
ceremony with the unsuspecting Y. X and Y have consensual 
intercourse, Y believing that she is X's lawful wife. 

According to the present legal definition, only the first example 
constitutes an acl of rape. The second, third and fourth examples are 

• ~ la,t-mcntioMd act ;, not the pr<td11e1 or •n ovtnctivt inu,ii1111inn: tht f•e1• ut uktn 
r,om an acuul O,itish UJt. Sec: S1tvt11 llnx f'ou•rr. c,;,,,, .,,,1 My11ifi,01ion (l'/8)) 157. .,,., . 
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categorized as acts of indecent assault and the last two examples 
constitute at most crimcn injuria. 

The behaviour described in the above six examples is obviously not 
identic:al in each ase. t-lowevcr, there is an essential common factor 
in each: X gains sexual access to Y without Y's consent or where Y's 
'consent' is not genuine, that is, not an informed consent or not freely 
given. Sexual access is gained because X can impose a sanction on Y 
for refusing, whether in the form of physical abuse or other sanction, 
or in circumstances in which, owing to X's trickery ofY, no threat of 
sanction is required. com ulsion is therefore alwa s 
~t. This is true of all of the abovemcnuone examples 
irrespective of the sex of the aggressor or of the victim, and 
irrespective of the orifice penetrated or of other sexual acts 
committed or of the instrument of penetration. The common factor 
of sexual access gained under coercion of some kind umhcs these 
apparently di~ ante acts into a single conceptual category of rape 
6c 1av1our. T 1c a111111g o sexua access y coercive means ma be 
v.ercciveJ as the essent1a orm of rape acts an s 1ou be the basic 
insi ht u on which the legal definition of rape 1s based. 

n crlying t 1e current cga c 111,uon 1s a concept of rape as a 
'u,ccial' crime, in two distinct senses: first, in that it is designed to 
protect only women; and secondly, in that it is shacply distioguisbc,:I 
(!_n a qualitative basis frnm the orber 'sexual' offto~. Only one form 
of sexual access is included in the definition-vaginal penetration by 
the penis. Acceptance of the principle that the essential characteristic 
of rape acts should be the gaining of sexual access without the 
genuine consent of one party, owing to the compulsion ipplied by 
the other party, necessitates a reconccptualization of rape from one 
form of sexual access to a category of rape behaviour in which the sex 
of the victim or assailant, the instrument used and the avenue of 
penetration arc all irrelevant for definitional purposes. In Drown­
miller's words, 

' ... while: the ~nis may remain •he upist's favourile wupon, his prime 
instrument of vcngc:an«, his lriumphant display of power, it is not in fact his only 
cool. ... S1icks. boulcs, and even fingers arc: often substi1111ed for the "natunl" 
thing .... Who is to say 1ha1 the sexual humiliation suffered through forced oral or 
rcct:11 ~netucion is a lesser violacion of the ~rsonal priva1c: inner space, a lesser 
i1µn~y to minJ, spiril and sc~•se of self? ... A II acts of sex forced on unwilling 
v1c11m~ deserve 10 be treated III concept as equally grave offences in the eyes of the 
law, for the avenue of pcnctralion is less significant than the intent to degrade.•• 

Not only arc the avenue and instrument of penetration irrelevant 
for acts ol ra c, but sexual access need. not be uatcd ~ith 

enctrauon o any part o t 1c v1cum s o y. Ot r sexual acts whi h 
o not mvo vc c tration are a so ar of ra e . The 

< 1 1cu ty III separating the in cd notions o sexual intercourse-
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penetration-rape-is testimony to the 'reified tyranny' 7 of the legal 
definition on conceptual thinking about rape. In a sexual attack the 
difference between enetration and other 'sexual' acts is one of de ree 
rat er t 1an essentla nature. 

The present definition ~ontains a major exclusion clause. Only 
1111lawji1I sexual intercourse has the potential to be categorized as rape. 
Consequently, interspousal rape is legally impossible. In the United 
Kingdom, in over forty American state~, in most mid- and southern 
European states, and possibly South Africa,• husbands cannot be 
charged or convicted of tl]e rape of their wives. Several explanations 
of the husband's immunity have been put forward: 
(a) The most widely accepted explanation is that on marriage a 

woman gives her irrevocable consent to intercourse with her 
husband. This is the rationale for the exemption in English, 
American and South African law. 10 

(b) It is one of the legal consequences of marriage. 11 

(c) In terms of the unity-of-person principle, the legal identity of the 
wife is merged into that of the husband, and the husband cannot 
rape himself. 11 

None of these explanations is adequate. The 'irrevocable consent' 
of the wife is a fiction. Consent to marriage includes consent to grant 
the husband sexual access, but not at any and every time he pleases. 
The law of husband and wife defines instances when the wife is 
t11titltd to refuse her husband sexual access. 13 The 'irrevocable 
consent' argument faces further difficulty in view of the fact that, 
even though the forced sexual intercourse might not be punishable as 
rape, the law allows the husband to be convicted of assault in respect 
of the force applied to his wife in compelling her to submit. 14 The 
husband also enjoys no immunity in respect of other sexual offences 
committed on his wife. 11 

' Dox op cit notr 5 u 126. 
• Thur is rrcognition of this proposition in Sonth African bw. In 5.,,.,.,,., Ally ~ R l'.1117 TS 

336 at 338 Innes Cl staltd tlm •urr is only tht most agguvattd forn, of indecrnt assmh'. In 
addition. s 261 of thr Criminal Procrdurr Act 51 of 1977 provicks that coinmon nuuh. i11tftrtnt 
assault and asuuh with intcnl to do grievous bodily harm arc all competent vrrdicts on a charge 
ofupr. 

• Srr the dicia of Nienaber J in S ,, H 1985 (2) SA 7511 (N) at 752. For the r,nrro,rs of the 
marital rare uemption, 'nurriagr' inclndrs cuuonury unions. Str J M T L,l,nsc ,agnt Dir $11id­
Afrilt•n1t l't,ltt•,fli11.emg: '" Str•frrg11•rrgclylw1d, 011dmo,lt (unpublished LLU thesis Potchef­
stroom University for CHO 1972) 171-2. 

-~• Stt Fdicity Kaganas & Christina Murray 'Rapr in Marri1gr-Conjug•I Right or Criminal 
Wrong?' 1983 ,1,,. Juridic• 125. 

11 This appears to have l>crn the thtorttical hnis of the uemption in Rnnun-l>ntch bw. Sec 
Kaganas & Murray op cit norr ltJ at 126. Ser •lso the remarks of Nienabrr Jin S v II rnrra note 9 
at 1SJC-E. 

"Sec· note (1977) ~2 Nttt• YM1' (INio• LR 306 •t JIO, cited in I hnn or rit note 2 11 ◄.17. 
"llunt op cit note 2 at ◄.311; ,1;,.,&.,,, v AiHsb,try 1929 AU !09; IVrndl1dttt•Q11i,o ,, 11'1•,.Jlw"• 

Q11i,r 1978 (◄) SA 8◄.l (A). . 
" S " II 1985 (2) SA 750 (N). 
11 J M T Labuschagne 'Misdade Tussen Gadrs' (19IIO) ◄J 1'IIRHR 39. In this rrgard the 

Criminal uw and Criminal Procrdurr Act Amrndmrnt Rill of 19117 is 10 br wrlcomcJ: clause I 
ohhr Bill abolishn the marital upr txtmptiun. 1 lnwcvcr. 1 rroJtcution may br i11ui1111ed only 
on thr instrue1ion of the Atrorncy-Genrul (cbusc I (2)). 
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The fiction of the irrevocable consent of the wife is clearly 
spurious. More revealing is the following justification: 

' ... if the wife is adam~nt in her refusal the hnslm,d must choose between letting 
l,is wife's will 11rcv2il, Ihm wrecking the nurri•ge, 1ml acting without her consent. 
h wonlJ be intoleuhlc if he were to be conditioned in his course of action by the 
threat of criminal rrocecdings. ''" 

This passage provides insight into another dimension of a marital 
relationship: it is also a power relationship. The asymmetry of the 
spouses' position is evident: allowing the wife's will to prevail causes 
the marriage to be wrecked; allowing the husband's will to prevail 
dues not. It is intolerable that the husband's freedom of action be 
circumscribed by the law, while it is not intolerable for the wife's 
freedom of choice-to agree to or refuse intercourse-to find no 
legal protection at all. The wife's refusal is simply recalcitrant 
behaviour which gives the husband a <lwict whether to respect her 
wishes or his own. On this view, forced intercourse with the wife is 
the 'solution' to the marital deadlock. Irrespective of the preferred 
legal basis of the marital exemption, it constitutes the legal 
endorsement of the status of wives as sexual servants: 

'The exclusion of married women nred by their husbands reflects the law's view or 
a wife as being her hnshand'~ property rather than an autonomous self-determining 
r.erson and consequently hu~bands arc provided with a licence to impose 
themselves on their wives whenever they choose, irrespective of the recipient's 
wishes.'" 

Thus the specificity of the present legal definition skews our 
perception of rape, for it selects only one form of conduct between 
certain parties as potentially rape. It excludes from its ambit large 

~gories of persons and similar forms of conduct. 
~ However, even within the narrow confines of this skewed 

definition there is a distortion: the perception of rape which it 
contains is neither neutral nor iimocuous, but demonstrates a 

<listinctive male bias. 

This bias is located in the identification of rape with sexual 
intercourse. In law the essence of the ollence 1s perceived to be an act 
of 'normal" heterosexual intercourse minus the consent of one party. 
The model of normal sex on which it draws is itself a male model 
which v~s vagmal penetration by the penis as the central 'normal' 
activity.e,ln this model of'norm:al sex', and consequently in the legal 
perception of rape to which it gives rise, the concepts of 'sexual 

11 Norval Morris & A L Tumrr 'Two Problems in thr Law o( Har,' (1952-5) 2 Vni1• of 
Qo1tm1l•nd IJ 2◄1 at 259. 

..!!-Jlox np cit nntr S at 122. 
C!/An11rl• I lunhlin 'h • Ftniinist I lettro~cx11ali1y l'nnihld' in S Cartlrd11e & J Ryan (rds) Su 

ond l.~1•t: Nn•• 71,_,._,1111 "" Old Cmtrr"4ictictm (19113) IIMI st>trs: 
'~i,hin_ tltr_ tttn!• n( th~

0

httr.~nsr~11•I ritn~.I only r,_nrtu1inn followed by ~nilr thrustinit and 
eJatulatton IS dcln1t1I as real or normal sex, winch at oner asserts the rrunacy ofthr prnis, 
rrnders the suual plcasurr of wnmrn irrelevant. and li111itt htttrosuual pucticr to a series of 
rrr,ti1ive an, which niaxin,ire the rossil,ilitirs nf pregnancy.' 

Srr also J•nicr Mnuhon "Su 11111 llrfcrcncr' in llobtrl lhkrr & Frederick A [lliston (eJ,) 
f'11ilct,-pl1r anti Sr.v (11175) J4. 
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intercourse' -penetration-rape-arc linked to constitute an essen­
tially male perspcctjve. This perspective is made possible by the 
definition of both intercourse and ra c around the re uircment of 

nctrauon t e ma c activit ) and the incorporation into both o an 
e cmcnt of coercion. S_cycraJ ~rlt~!s" have characterized normal 
(llctcro) sexuality as co~rcive,Tnthat1t is organized according to the 
differing sex-specific roles into which men and women are socialized. 
Male sexuality is linked to aggression, forcefulness and initiative, and 
female sexuality is constructed as passive and receptive. These sexual 
'scripts' 19 for normal sexuality cast men in the role of predators and 
prime women for the role of victims. The basic dcmcnrs of rape arc 
thus already present in normal intercourse. On this view rape js not 
the olar o osite of normal sex, but an extreme form of it._!!! 

evaancc ics in its extremeness, not in us 'ot 1erness'. 
The dominant reality ol rape, as encoded into the language of the 

la~. is of a sexual ex ericnce both the assailant and the victim. 
his 'rca it • ·s a male rcali y; it interprets rape rom t 1e pcrspectiyc 

of the dominant or rulin rou which, in feminist terms, is the 
ss o men. The ominant idcologf is not 011 y c ass- ascd, 

ut a ender-based, atriarchal adeolo o which the resent legal 
cfinition of rape orms a part. 11 The patriarc a I co ogy is 

perpetuated through the practices of law and language, both under 
the control of the dominant group. 

This group has not only institutional power such as lawmaking and 
control over law-enforcement practices but also the power to impose 
its perspective of the world as the dominant perspective. Mainly 
through the medium of language, this pervasive perspective ii; 
portrayed as the only reality for all members of so<:iety, whether of 
the dominant or of subordinate groups. 11 

According to Dale Spender, 13 language is literally man-made and is 
therefore the biased construct of the dominant group: 

11 Srr, for txample, Susan Griffin 'Rape: Thr All-Amrrican Crime' in Duncan Clup~ll. 
Robley Gtis & Gilbert Geis (rds) F~rriblr Ra~: TI,, Cri-, ,,., Victim anJ 1ht OffrnJr, (1977): 
Diana EH Russdl TI,, Po/ilin ofR•~ (1975). Lortnnr MG Clarl: t< lkbn Lcewis Ra~: 11rt l'rict 
-,conti1•r St,n,olity (1977); Nancy Chodorow 'Deing and Doing: A Crou-c11lt11ul Examination 
of thee Socialization o( Maks and l'c,n1aks' in Vivian Gornick & Barbara K Moran (tds) 11'01""' in 
Sui,1 S11cir1y (1972). 

• • "The scripts or role, modeh constitute KIi of socially approved expectations for appropriate 
maKulint and rrmininr 1,c,haviour. 

*' Soe Patricia An<knon Tit, Co1,fo, A""/i,/1i111 ,1,, Crilftt of R•I'• •"" Rm.,.,ri1111int It•• A11•11/1: 
-it A l'tmini,t Pm~1liv1 (uupuhlishced work 1911(,). Andcr1on al 11 1me1 this view sucrinctly: 

( 

'While society may t>e 11ra1ified along cbss lines and ... ideological practices supporl the 
dominant class, mm at all kvrl, in thee socie1y are ,lomiuant onr women. The systrm nr m•le 
dominance operates r.or 1hr l,c,ndit of all men ahhough the utrnl o( the domina,nre may vary 
according 10 a man's r,,sition in the clan structurt, and it op,u1rs mo11 dTrc_uvely for nttn 
who art mc,ml,c,rs of thee don1inan1 clan. Thus ... all mm, no m111cr wh11 thceir class, l,c,uelil 
Crom patriarchy.' . 
t1 Feminism adopts 1hr Marxist vicew that 'the idea, or 1hr ruling class are in rvery epoch the 

ruling ifffas' en, c- ''""'"'' in 71,, s,,,,,,, W,itin.(I of K.,, ,.,.,,,,. bu1 ul:rs it a step"'"''" 
by insisting that we rttogni1r that the ruling clan al10 rulrs as '"'"· 

11 Alort Af•.lr LMtt""I' (191111) SR-9. 
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'Men have not supplied meanings which undermine their power, ~iminish their 
prestige, or detract from their image. Intentionally or otherwise: ~hey have 
formulated a semantic rule which posits themselves as ttntral a!'d positive, ~ the 
norm, and they have classified the world from that reference point, const~ct,~g a 
symbolic system which represents patriarchal order .... Doth !excs have tnhentcd 
their meanings and ue required to accept the'!' as the only rea_hty, but they are, the 
product o( one sex's view or the world, and its own place wulnn that world. 

The male oint of vi cd a ·cctive truth. When 
translate anto aw, it takes on the appearance of abstract universal­
ism. In the name oTneutraln n inalccs maleness the norm of what is 

l1uma11. 11 the wor s o Cat 1enne 
--::-:-:-;;ule dominance is perhaps the most pervasive and ten~cious system o( pow_er 

in history. . . . Its point of view is the standard fo_r po111t:>f-v1ewlessness; !ts 
particularity the meaning o( univenality. Its fore~ 1s exercised_ as consent, 11s 
authority as participation, its supremacy as the paradigm o( order, Its control as the 
definition o( legitimacy.' 

And further: 
' ... male power extends beneath the representation o( reality to its constru~!•?n:. it 
makes women (as it were) and so verifies (makes true) who women "are 1n 11, 
view, simultaneously confir111i1)g its way o( bei9:ig and_ its_ visi?n o_( truth .. : . 
Objectivity is the methodological stance o( winch obJecuficauon ts the social 
process. Sexual objectification is the primary process o( subjection or women.'" 

Male- d it whicl sents itself as ob·cctive rcalit , 
negates alternatiyc. non-male ccalitie~-It dichotomizes the wor into 
'the mm' and the negativized 'other' 1 l1 which it then obliterates. H 

Rape is constructed as an act of non-consensual sexual intercourse 
in which both the assailant and the victim experience and perceive the 
event in a similar (sexual) way. The available ·evidence, however, 
demonstrates that most victims do not ex erience ra e as a sexual 
ell.counter but as a rtg ucnang, ife-threatening attack. ape is 

W reciscl what the victim docs 1101 ex erience, ·but she has no other 
' name wtt 1 whic I to escn e t 1c event. he victim is force~ to use 

the langua e of the dominant roup (with its encoded male bias) to 
interpret an ma c sense o the event. Without a language, she has 110 

" Ann C Soles 'The Emrrgencc of Fcmini11 Jurisprudcence: An Esuy' (1986) 95 Yolr LJ IJ7J 
at un. 

11 'Feminism, Marxism, Mtihod and the State: Towards a Feminist Juri,prudmce' (1983) 8 
Sii"" Jo11m•I o/ II'~'""' in C11l111rt •114 S0<it1y (,JS 11 638 (foo1no1rs omincd). 

• Catherine Mackinnon 'Fentinisin, Marxism, Method •nd 1he Statr: An Agenda for Thceory' 
(1982) 7 Sil"'' Joumal of"'"'"'" iN C11/1Nrt •nJ SC'lirty IJ78. 

"Stt Simonr dr Duu,·oir Tht StcMJ St1< (1972) 16-18. 
- " Feminism, on the other hand, suns r.om the r•inciple 1h11 rc,ali1y is socially constructed and 

that multiplr rtalities can co-exist. Se, l,c,low. 
"Ann W Burgrss & Lynda L Holn11trom 'Rapt Tm,nu Syndrome' (1974) Ill Amtric•nJ •f 

/',y,hi•lry 981 and R•rt: C:,i,i, •"' Rtco••rrr (cited in Ande,.on op cit note 21 at SI): A Ka_ufnun et 
al 'Male R•pc Victim1: Non-institutionaliud Asuuh' (l'J81.J) 137 A,nnic•n J of P1y,1,,.,,, 221. 
< :ons«1nrntly, the ruli1y of npr for thr victin, apptan to be thee upericnce o( an as~•nlt an~. at 
mon. thr victim is forced 10 participate in 1hr 101111 act or the uu1la111. ( rh, upcrm1ce nnght 

1
1,c, different when scexual accru i• gain,d by fraud, not violence.) But cevcn though rape has been 
identified hcrt with 1hr male rsprctive, ii dors 001 follow that ·the rapist hin11df invariahly 
uprrit11Ctl thr rape H a suuarac,. Some studies have ln~icatr~ that the upin occ_uionally has 
difficulty in r-'rforming sc,xually (stt, for uamrk, Sylvia lcev,nc, & Joseph Korn,g (eds) My 
Mr" R•r• (1982) 111-12 and Jean MacKdlar R•~: n,, llai, onJ 1/t, T••r (197R) 71). 

" Sren&r op cit no•~ 23 11 I 1111. 
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power to name the event for herself, 31 and her experience and 
perception of it cannot be verified. On the contrary, they are 
invalidated by the dominant reality. 31 

The feminist osition is that the cxclmive realit which we acce t 
as ob'ective trul I is t 1e soc1a construct of the dominant •rou ,. 

onsequently, t 1e construction o rape as a sexua event docs not 
passively reflect a universal truth existing 'out there'. 

The point is not simply that this construction is wrong or mistaken 
or merely unfortunate. Law and language, as ideological practices, u 
assist in the tuation of the dominant atriarchal ideology and 
socia ion. One of t 1e most success u 111cc 1a11isms or the 
maintenance and reproduction of male power is the croticization of 
violen5e, particularly as directed against women. In much the same 
way as pornography croticizes and th.ereby renders acceptable certain 
forms of violence against women, the present legal definition 
'sexualizes' rape. The dominant meaning of these phenomena 1s a 
sexual one, winch invalidates the alternative view of them as forms of 
violence. In this way, the mystification of rape in the kgal Jclinition 

a part in the maintenance of male Jomin:uion. 
The issue of consent. As noted above, the law takes the view 
t~at the essence or rape is sexual intercourse and that the 
presence of violence, duress or fraud docs 11ot change the nature 
of the act from 'normal intercourse' to something else. The 
only legally significant factor which changes the nature of the 
act from normal sexual relations to rape is th£ state of mind of 
the victim: the crucial question of her co11se1!t. 34 

The absence of consent is a defi 1itional com oncnt and must be 
proved by the State beyond reasonable doubt. Apart rom t 1c 
notorious dtlliculty m e,rovmg a negative, the objection to this 
formulation is that it shifts the in uir from the bch:aviour of he 
accused to that of the victim. er non-consent, not us compulsion, is 
iii issue. The nature and degree of compulsion exerted on the victim 
1s part of the proof of non-consent. 36 

11 'N•ming' i• an imporun1 conce1•1 in f~min!Jm. h .'efrrs to 1hr rn~uvom 10 lind 1he 
•rrrClrriace wordt 10 brinR .t ftf'W" wortd.v,rw ,nto c•11rt11ct .. to clncr,t~ •he '-''("IIM, fro,~, 
women'• point of vi~"'· Set Mary l>•lr Ur~tHld C"11l1t Fathr, 1,•11•~r,I • l'l11/n1,•1.•l1y •f 11,.,,,,,, • 
Libtrdlion (197.1); Sheila nn\Yhotli,,11 110111,11, Cnmflo11mru, -"•" 1 11,r/,I (1'17J). . 

11 This, in Spender's view, constitutts a fu11htt vic1imiutio11 of the vi<1im. Op en nolt 23 •t 

180. , · L " ., In 1h, Ahhu1Kri1n sense. Stt 'Ideology and Ideological Su1c Appau1usts III r,1111 u 
l'ltiloi,phr ,nJ Olliff fust1y1 (1'177).. . . . . . . 

" Entrenched in the k,:•I delin111on n 1h, 11•~1/n,f I''""' 11!11 •~" cvc111 111 q:1u11':'" n suu,I 
in1ucounc. Only if non-<onscnl un be proved will the law v,cw II u an ar1 of up, . Andeuon 
op cit note 21 at i smH lht position succinclly: 

'The act or rap, is eon,tructcd, linguistically and id,ologica!ly. primarily as a hctcrosc~•ul ><,t 
or intcrcount which n "naluul" and sponuncou• ,,,,J "'""" 1/irrt/Mt "'"'' ff IOffJMlm,f """' 

r.•~tJ of~tn1•itt' (emphasis n,ine). . . . 
The 1,w cvalu11ts lhe l,chaviour of 1hc accund by rrfrrcncc to the ~h1v1our or 1he v1e11111 

on the assumption that 1hc evcur wu an /111r,0<1iM in which bo1h p~nic, h~vc simil~r positions ~r 
pown and which h~s 1h, u111,, ,ha_r,d. mt•niu,i for bo1h pu11cs. h IS snb111111e,I th.r 11111 
underlying and unamn,lated usumr11011 ,s erroneous (sec 1101t 211). 

This requirement places a lecial burden on the State (and the 
complainant). In respect of ot er crimes such as theft, extortion, 

1 robbery or assault, the consent of the victim forms no art of the 
Jdiniti9n. 'Consent I ,ere ore p ays 110 part in the establishment o a 
prima facie criminal act. In the words of Vivian llergcr, 21 the law 
'simply en uires whether the accused took something from ~er 
person y v10 ence or 111t11nt atton . t mos , it 
as a t t11ct to re ut t c prima facie unlawfulness of the act. The court 
will examine t e va I tty o this defence with great care in the light of 
the established principles. 37 Until and unless the accused ra· e 
defence, the victim's non-consent to t e act ts assumed; if the State 
can rebut the defence, it will fail. -

ft;:onverscl~. on a upe charge, if the State cannot prove non­
consent be ond reasoi'1able doubt, tl1e prosecution will fatl and the 
victim's consent is assume . It is not subject to the same careful 
judicial scrutiny for its validity. 

While the dcfc11<t of consent .in dclict and criminal l:iw has specific 
requirements for validity which can be judicially scrutinized and 
tested, the concept of non-consent has not. Lucy !teed l-larrisn has 
pointed out the lack of cl:irity surrounding non-co11sent: 

'(Wlhilc 1hc central subsu111ive deme111 or upc is non-consrn1. 1l1e legal 
community has not yet dcvdopcd a rrincipled standard of effective non-conscm in 
rare. lnnead courts and legislators have tried 10 manipulate evidence and other 
rules around nnddined issues, usually guided by questionable assumptions about 
rape complainmts and rapists.' 

Yet the concept is not simply a legal mistake which will be rectified 
by increased clarity. hs real iniquity is that it represents a distortion of 
the central issue: it is not so much the absence of consent as the 
P.resence of coercion. 

' ... In a situation where the female's choice is severely rcstricttd tiy the male 
being able 10 imro~c sanctions for refusal, the question of consent should become 
secondary to his ability to coerce. '0 

This view represents a shift of focus of the utmost importance from 
the subjective state of mind of the victim to the i111bfllfl1uc of power 
between the parties on the occasion in question. One person may 
exercise various ki11ds of power over another: physical, emotional, 

"'Man's Trial, Wo1na11·• Tribula1ion: n,..., Cun in tlo< Courtroom' (11177) 77 c~111'"M• LR I 
al R. 

" Sec E M llurchell & P M A I h1111 s~111h Af,i1n11 C,i'"in•I /,.,,. ,,.J l'r«tJ11u I: Gmr,,/ 
l'ri,itiplt1 2 cd (l<JIIJ) by E M Burchell. J n L Mil1on & J M nurchcll J<,9-81. 

"rauicia Audenon op cit note 21 at 111-2 no1,s •n 1n1porun1 co11,cq11encc. For conscnt 10 
succted u a defmct, lht law requirrs 1h11 it be posi1ivc, real 111~ nunife11 consent. Any1hing 
which (alls below mch suudards is usumcd to be non-consent. I low,vcr. when one examines 

• non•constnl, 1hc inquiry bc11ins from a different baK. The act which has 10 be rrovcd i, ac1ivc 
non..-onstnt. All c-ondue1 falling ouuidt o( 111ch non-constnl it regarded u consent. In this way 
many 1<1ions, a11i1udcs and words arc d«med 10 be consent 'which may not rcmo1cly arproach 
the sundard of consenl in eilher dclic1 or criminal law', 

"'Towards a Consent Sundud in 1he Law of llap,' (1975-(,) ◄J U,,i~ ~JC.hic•t• LR filJ 11 
fil3. 

0 Dox op cil no1c S •1 I 2J. 
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psychological, economic, social ot organizational power. Any of 
these (or a combination of them) can be brought to bcu on the victim 
in the process of gaining sexual access. The ~ of coercion or 
pressure exerted by the assailant is also crucial. Hape can occur in a 
variety of different circumstances; the position of the victim is not 
identical in each case. If the assailant physically overpowers the 
victim, for example by rendering her (or him) unconscious, or by 
tying her up or in a gang-rape where several assailants hold her 
down, the victim literally has no choice and the question of her 
'consent' is meaningless. In other cases, the method of attack may 
well present the victim with a choice. In example (a) above Y's 
'choice' is between submitting to the rape or having her throat slit; in 
example {t) her choice is between submitting or losing her job; even 
in example (I) Y's 'choice' has been wnstructed by X as the choice of 
sexual intercourse with her husband. 

• Violence takes many forms. A real threat of the loss of a job or of a 
withdrawal ol a mamage promise or of loss of affection may be as 
devastating in its consequences to the victim as the holding of a knife 
to her throat. Submitting to the sexual attack may well be a choice of 
the lesser of two evils and, as such, the victim may be seen as acting in 
a state of necessity or under duress. 

This reconceptualization of the position of the victim brings back 
into focus the coercion applied to the victim. 41 This must at all times 
be the crux of the mquny, not the victim's consent to the act, nor 
whether her will was overborne by his. The real issue for the bw to 
consider is whether the accused has made improper and unacceptable 
threats to the complainant. P S Atiyah 41 astutely remarks that once 
this is understood 'the very difficult question as to the permissible 
limits of coercion in our society has to be faced'. 

~The sexual idcologx: underlying rape and other 'sexual' 
'-J offences. This is encapsulated in the following quotation: 

• ... n~ is a distinct sexual crime and is definitely to be distinguished from 

{ 

unnatural sexual intercourse in the sense of ~ne1ration in some c>thcr 
form-oral, anal or with u1 object. The interest protected in the case of rape 
(where normal sexual intercourse is involved) is the freedom of the 
individual to have sexual i111erco11rse of his (sic!) own free will, while in 
cues ofumutural sexual intercourse something is involved which is-be it 
with or without consent-against nature.''* 

Ui1dcrlying this view is a dichotomy deeply entrenched in 
traditional Western sexual morality: a division of sexual actjyjtµmo 
natural and unnatural categories. This dichotomy, traced to biblical 

., It 11..., SUf!fHled here, 11 In (1952) ft2 Y_I, LJ 55 al Sli;-7, 1h11 1hr p~nce_ of durns shnul<I 
nega1ive 11M: vic11m'1 cnusrnt. The prtstnce of dnrtts t1uhhshu 1h•• a cnum kmd 111d degree of 
tomrukion was uttitd hy tht asuila111. Its rckvanct is 10 his bfhaviour, noc the victim's. 

n 'Durns and,~ O~fhorne Will Again' (19113) 99 LQR J5J II JSft. 
0 S11t11II A/n,Mt LN, c:-i"i"" R,,-, ..., ,v_,." ,ml Sr,r,._I Offr,1m in J.,.,h Af,i<• l'rojrct 45 

April 1985 § 2.1ft pp 21-2. 
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roots, was accepted and developed by the early Christian church and 
was incorporated into its theological system. The criterion for 
classifying sexual acts into the natural or the unnatural has tradition­
ally been located in the biological function of sex-reproduction of 
the species. Consequently, the only acts that arc natural arc those 
which themselves c:m result in reproduction, while those which 
cannot arc unnatural and siufttl, being the use of sexuality for an 
improper purpose. 44 

This dichotomy of consensual intercourse has informed the 
construction of the legal categories of sexual deviance (see the above 
quotation). In its legal formulation, the natural/unnatural dichotomy 
appears as separate categories of deviance: rape, indecent assault and 
the so-called unnatural offences. Though there is an area of overlap 
between them, the law sustains a qualitative distinction between rape, 
on the one hand, and indecent assault and the unnatural offences, on 
the other, based on the received moral notions of naturalness in 
sexual activity. 0 

The natural/unnatural sex dichotomy, so deeply woven into 
Western theology, morality and culture, has been a powerful 
instrument in the regulation and control of sexuality. Even though 
the concepts of 'the natural' and 'the unnatural' have changed over 
time, the dic/,010111y itself has remained. It has been instrumental in 
shaping our understanding of human sexuality and organizing sexual 
experience. It finds its counterpart as a basic regulator of sexuality in 
the institution of marriage. This institution has provided the arena in 

( which socially approved sexual activity takes place. The law has 
/ channelled sexual conduct by approving o(sex only within marriage 

and disapproving of and even punishing sex outside of marriage. 0 

Thus, while the natural/unnatural dichotomy regulated the range of 
permissible sexual conduct, the institution of marriage prescribed the 
parties between whom such conduct could legitimately take place. 
Uy these twin mechanisms, society has attempted to regulate, 
channel and control sexual energy. 

Traditional Western (Christian) sexual morality is therefore largely 
negative in character. Its emphasis is on abstinence and the 
prohibition of sexual activity cx<:ept in certain forms and in a specific 

•• Thi, it bued on the Thnnti\l ,•itw, which has •••rtcd a pena,lve and lasting inftutntt on 
Ch,luian 1hi11ki11g. AcrorJing to Aquinas, •II thin11s arc madc by God and tndowed with a 
s~cific natnrr •n~ rur~sc. The use of1hin,s con1n!y 10 their 111111rc or for tn lmrroptr end it 
coruury lo the wrl of C.od 111d thc,.fore srnful. This means-end analytit of normal sexuality. 
"'.hik it has b«n ~"Rrutly criticiud (s«. for uamrk. Ahn Sohk («I) TJr, l'f,ll••"rJrr of .'irx: 
c.,..,,~.,.,....•,r llr•J"\f! (l'Mlll), r'.m111111t1 rn ~lure cultural a11i11hlrs ,.,.,,.,Js 'k11hi111i1c' Kxu•l 
1cdv11y. It sttms a rrrtt obsorvatt0t11h11, while rcproclue1ion might bf nature', p,rrpote, ii rree,I 
no1 he, ours. 

" The im111edia1, implicarioo of 1hi1 Is that, If fnrcibk anal penetration co,1stitutes an 
'ur111•1uul' orTenc<', fotciblc va~in•l pe11c1n1ion-wh11 1hr law calls upe-1111111 be • natural 
orTmct. Va~in,l 'ure' i, 11101c na111ul 1h111 anal 'uf'(''! 

•• As to the v11ious forms nf swrrurn, see 1111111 np eh nn1e 2 •• 01: Lahuscl1111ne op ci1 note•) 
a1 SJ-9, 
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context. This sexual ethic is reinforced by the sanctions of the 
criminal law. 

As regards current South African law, the evolution of the laws 
proscribing unnatural acts demonstrates that the category of mmatu­
ral offences has narrowed significantly since Roman-Dutch times. 

47 

Progressive deregulation has also been accompanied by a lessening in • 
the severity of punishment for both consensual and non-comensu:al 
acts. However, a corresponding development is not trace.ible in 1he 
law of rape, so that tod:a y rape is seen as the most serious of the sexu.il 
offences. It is the only one which carries the possibility of the death 
.&fl!!!!Ce. The existence of the natural/_unnatur:al dicl~o~01ny. ca.nn~t 
itself explain why anal or oral penetration of an unwrllmg v1cu111 1s 
categorized as less grave an offence than vaginal penetration. From 
the victim's perspective such 'unnatural' penetration may well be· 
more traumatic than vaginal rape and may cause considerably more 
physical injury. 

The relegation of these acts to the 'lesser' offences is a revealing 
indication of the values and interests underpinning the legal categor­
ization of sexual deviance. The apparent anomaly of a hierarchy of 
sexual offences becomes intelligible only if one rids oneself of the 
assumption that these offences form a homogeneous category, 
designed to protect the legally recognized interest of personal sc ual 
au!2!!SlJllY. 11 y c o ence o m ccent assau t, a species of :assault 
which developed as a substantive offence in South African law during 
the nineteenth century, specifically protects the physical integrity of 
the person against attack of an inherently indecent nature. 

The central issue is what the law chooses to define as an :assault. 
The South African law of rape, under the influence of English law, 
v· a c :as csscnu:all a non-consensual sexual encounter and not a 
'vaginal ass.au t . Fo "hie anal cnetr:ation on the other hand is 
;iewcd as an assault. Labusc agne concedes that t e :ameworthiness 
of the attacker who perpetrates anal assault may be equivalent to one 
who perpetrates vaginal assault. His 'solution' to this ;inomaly lies in 
recommending that npc no longer be a capital offence_! Wl_1ilc 
Labuschagne 41 sees certain merit in treating the two acts as 1denucal 
offences, he believes that 

• ... normalc gcslagtclikr gcm~c~skap misdud sistcmatics afso.ndcr.lik bc~1oor! tc 
bcstun. Die beskcrmdc bclang ,s m lusgcnocmdc gcval tog basics die bcskcrmmg 
van die menslikc vryheid om na cic wil g~lagtcl!kr p.c!nccnskar. tc hou. In itrv.al 
van onnatmulike p.eslagtdik,c gemccn\kal? [1:Un d1t _o'!' 1c1s wat ,ttsy na vryc w,I. 
hEi.sy onwiUig stC'cds ICC'II d,e ordc van die naiuur 1s. 

As L:abuschagne indicates, the unnatural sexual offences Jo not 
give legal protection to the interest of sexual autonomy, ;is both 
non-consensual and consensual acts arc punishable under this head. 

., Hunt op cit nou 2 at 270. 
" ubu1chagnt or cit note 9 JI 1<'3. 
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The underlying aim is the repression of forms of sexual conduct 
which traditional morality, with its shifting content, regards as 
abhorrent and worthy of public censure. labuschagne's appeal to 
'nature' here, while it has the weight and authority of traditional 
sexual morality behind it, is not convincing. Surely forcible 'normal' 
intercourse is also a&ainst n:iturs Secondly, irfreedom of choice in 
~xu;il matters is an mtercst worthy of legal protection, why should 

\ 
( 

such interest be rotectcd exdus1vcly 111 terms of ra law? On this 
""\(... view, one is driven to the cone us1011 tut I erent egal mterests are 
~ protected with regard to different hur,:,an ocificcs! I he absurdity of 

s,ich a position is evident: it is analogous to the contention that the 
nature of an assault depends on whether the victim's toes, leg, arm or 
car suffers injury and that the interest protected in each case is 
essentially different. 

I 
Similarly, the origin and development of rape law demonstrate that 

it was never intended to protect the victim's freedom of sexual 
~f'\, choice, bu~ the proprietary interest of her leg:il guardjan. For 

\~ • \ centuries rape was a species of property crime-the theft Qf 
virgin!!y-perpetratcd against the victim's guardian, who was the 
only person entitled to claim compensation for the rape. The victim 
herself had no claim, as she personally w;is not perceived to be the 
injured party. The wrong suffered by the guardian consisted in the 
reduced bride-price which a defiled, th:it is non-virgin, ~aughter 
could command on marriage. The compensation aimed to make 
good this loss. 0 Only gradually did laws come to recognize that 
other categories of women could be raped. This system rcAects a 
conception f female sexualit :is the ro ert of men, that is, a legal 
object c;ipable of being owned anti controlled y those who have 
legal power over the victim, whose consent or non-consent was an 
irrelevant consideration. Rape laws and marriage laws were twin 
mechanisms in the legal regulation of men's rights over female 

l 

" 1-Jiuorically. '!P• law iJ cl?sclt linked with muruge laws and praC'licn. For cumplc. the 
Assyiun Code obliged the np111 enhtr to marr the victim nr to r•Y to her father tn le her 
standard bri~ricc (st'C Louis M pstcm t.'< 11'1 •n ; accor 1ng to 
Deuteronomy 2:28-9. the father could compel hi, daughter and the male offc11dcr to marry. 
The standard bride-price or SO sh,kcls was p•y•blc u a foi< to the (11htt for the theli of his 
daugh1ers virginity from his nute. This rule •rrlicd even if the girl had consmicd 10 
intercourse. I ltt nmstnt or non-consent was irrtlcvant: she could not lc •II in away what did 
not ~Ion~ her. fhc 'wrong' 10 htt la1hcr was 'n,c ccrcasc 111 er v• uc on I c 
nu~kct. I n.rc of• wife. on th< 0111(, hand, wu 1,gally rcgartk1I u an •et of adultery or 
wh'.ch 6<oth rutlC'1 ":"• !ucut<d. Srn!•.ncc of dn1h would incv;ubly follow°" conviC1inn, um 
agunst IM hmhand s wishes (sec Lcv111rns 20:lf►• Exodus 211:I ◄). h i, clear 1hu in ancle11t times 
upe hw, w,re dcsi ncd to rot<<I the valuable rn rty in the form of sexual access and female 
[qu:oductivc powrr-s \Y nc wa.s rxc 1ftt tn mJrnag u 2n o rncouUftC' 1hc 

peaceful and 01dcrly'uch111gc of women 1n nm,bgc. Lorcnnc M G Clark and Debra uwi 1 op 
cit note 19 at 117. not< tlm . 

•npc laws w,rc simrly one of the devices c i ncd to s«urc 10 mm the owncrshi and c 
o( t~o,• form, of prom;ny, and to rrovi .r • conc•r na runewnr w re wou jnstify 
pnn,.hmg men who v,n atccl the rropcrty nghu or other m,n in this rurcct'• 

Cluk and uwis (ire at I IU-24), an1nn11 othcn. contend strnnitlY that ronttmrorary npc law hu 
not y« fr«d iutl( from thes~ oriliin~. 
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sexuality and reproductive powers. Only in the later Middle Ages, 
under the influence of canon law, did rape come to be seen as a wrong 
against the victim herself, for which she could demand compensa­
tion. Yet the form of the offence did not change to reflect this, and 
rape law retained its close connection with marriage and property 
laws. Historically women's freedom of choice in sexual (and otl1cr) 
matters has been repressed and denied, not protected by the law. In 
patriarchal societies, it seems that female sexuality is al ways 
controlled by men. 18 Rape law has formed part of the male armoury 
of control of female sexuality as btt1vet11 mt11. 

Thus, the interest which Labuschagne claims is protected by rape 
law-the victim's freedom of choice, is manifestly 1101 the interest in 
question. The traditional Western sexual morality cncomagcs 
ct>astity and values vir&inity. particularly for wemen. ~ 
sou ht to encourage women's freedom choice in sexual matters. It 
is only III very recen tunes t tat social mores have come to recognize 
greater freedom in this area as a value. Freedom to choose when and 
with whom to have sexual intercourse is therefore a recently 
articulated interest, which rape laws were never designed to protect. 
Labuschagne's view represents an attempt to infuse this value into the 
existing definition. 

This attempt must ultimately fail, because the definition itself, 
which has not changed in any essential respects since the Middle 
Ages, continues to reflect male proprietary interests in female 
sexuality. As long as the present definition is retained, the antithetical 
interest of the personal and sexual integrity of the victim will not 
adequately be recognized or protected. 

CONCLUSION 
The critique of the legal definition of rape reveals that it is a skewed 

definition which produces a distorted official portrait of the crime, 
the criminal and the victim. Dy its narrowness and selectivity it 
rcnders_Jcgallv ioYisihle other similar forms of rape behaviour or 
rcle ates them to other categories of qualitatively different acts. 

mu arly, t 1e categonzauon o soc1a y sane aone e 1av1our 111 t 1e· 
criminal law docs not passively and faithfully reflect 'natural' 
categories of socially harmful acts having an objective and unproble­
matic existence in society. Instead, criminal-law categories arc 
ideological constructs" reflecting the interests of particular, powerful 
groups-in this case, men. The categorization of sexual offences 

'"See Kathlttn Barry r-,,,,.1, S,x,../ Slony (1979) for support for this rroro•i•ion. and 
Marielnuue Jansse11•J11rrei1 St.Yim,: 11it Molt MP""f"'lr on lli1tP1y .,,, TlioHtht (1'1114) r~rc fl. N,n 
matriarchal sock1ie, are known 10 exist at presm1. Mairilineal societies are aim r•m•tchal "' 
nature: the ma1rilinc simrly chann•I• 1h, power held by males 1hrongh femal• dcsc,111. . 

11 Colin Sunmer 'Marxi1m and l>,viance ThN>ry• in l'aul Wile, (td) Crim,""' I )r/ittfHttlly '" 
Brit•in vol 2 (1971), cited in Box nr ci11101c Sal 7. See also Colin Sum nor Rr•di11.f /,1,...r,-titJ (1'17'1) 
chap1er II. 
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fractures forn~s of rape behaviour into apparently disparate phe­
nomena and l1111ders the bringing of these various acts into a unified 
c?ncep~ual framework. This fragmentation conceals the political 
d11nens1on to rape and thereby defuses a potential threat to the sexual 
status quo. Furthermore, the definition of rape implies a model of 
~onsensual intercourse which as a gt11cral sra11dard of stx11al co11d11ct is 
illusory, but functional to men's interests. It is illusory because truly 
consensual sexual activity requires independent, equal parties and a 
context in which neither can coerce the other. Given the economic 
dependence of many women on men (or at least their relative 
econ?mic weakness), and men's stronger social, organizational and 
phys1~al power, the sexes can rarely meet on a footing of complete 
equality. The model ignores the dimension of power in sexual 
relationships, which is usually an imbalance in favour of men. These 
circumstances arc conducive to a great deal of sexual bargaining. n 
Secondly, the mutual-consent model of sexuality ignores the clement 
of coercion which characterizes culturally approved 'normal' sexual­
ity. The model is functional to the interests of men as a class, as it 
fosters the illusion of sexual equality and autonomy for women and 
conceals the power dynamic in sexual relationships under the cloak of 
'normal sexuality'. 

The criticism of the common-law definition proceeds from a •. 
ra~!cally dilfe~ent conception of rape, :and forms part of a wider 
cntaquc of society. The feminist enterprise has been to break free of 
the conceptual hold of the legal definition and to locate the problem 
not so much at the level of the victim-assailant interaction as within a 
br~ad_er unders~anding of sex stratification and female oppression. In 
tlus vie~, r!l?c 1s not an isol~ted, de~iant, sex.ual act but essentially an 
act of violence and opprcmon agamst womcl1. It is a sexual att3ck 
which ex resscs male dominance and contem t for women. Rape is 
not one orm of attack, ut a category of behaviour which is 
structurally generat~d (b~ the power imbalance between the sexes) 
and culturally sustamed (m a male supremacist ethos). It constitutes 
only one of the many forms of violence :against women. 

The origins of rape arc anchored in the structured imbalance of 
po~~.r bctwc~n 111~11 :and wome•! as social groups, that is, in their 
po!1t1cal rc!at1onslup. The cont~nued supremacy of the male group 
~ch~s l~eav1ly 011 the c~~1stru~taon of consensus around patriarchal 
111st1tut1011s and values. Ult11n:itcly, however, the domination of 
one group by another is maintained by the use or threat of violence 
This observation in the present context renders visible tl1e politicai 

:: Sec Clar• &· Lewis nr cit nnte 19 •• 125-JO. 

J 
d Th~ ~••!iarchal o!dcr ea'.' _ur vas1 reserves in the n11n11facturc of conunsus: lraditional 

. 
11 •o-Chrauoan mnrahty. rrhg,nn. my1h, 1h, sncial and rhysic•I snenres and r I' I 

ideolngr _rower fully k11i1i111ate tltr sodaliu1ion prnceoses of th• sues and iheir difT;• "': n,~ j 
and rul111nl su111srs. ren 1oc1a 
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dimension to rape practices. Not all women arc raped. Dut all 
women, irrespective of age, circumstance or social location have to 
contend with its possibility. This constitutes a form of control of 
women, limiting their activities and movement and encouraging 
dependence on men for physical safety. Independently of the 
perception of the individual rapist, the political meaning of rape is 

' ... primarily a lcsson for 1hc whole: class of women-a slrange lesson In that it 
don not teach a form of behaviour which will save: women from i1. R•pt ltt1cltt1 
1111/tdi ,,., 06jttli11t i"1idlt, 011d 1mc/10111i11g, 1116orJi11otio11 of lllOtlltll ,tl11ti1•t lo llltll . ... 

Central to the feminist critique is a focus on the law of rape, not as 
a neutral arbiter or benign protector of all from harm, but as a 
contributor in upholding the present sexual status quo which is 
dependent largely on continued rape practices. The criminal law and 
its practical enforcement arc themselves social control strategics 
which, in rape cases, aim more at control of the victim than the 
assailant. 

That men as a class should benefit from the present rape law is not 
surpnsi1~. There is no doubt as to whose law this is and whose 
mtcrcsts it serves primarily, even when the law is infringed. 

The legal definition of rape is a site of feminist struggle. While the 
clash between the feminist and non-feminist conceptions of rape may 
take place at the level of the criminal law, it is not simply a legal 
battle. It is a struggle against the social power to maintain a male 
reality as the 'objective' and therefore the only reality. It is a struggle 
against the norm of maleness whkh appears as abstract universality in 
law. Lastly, it is a struggle for the recognition of an alternative 
reality, and recognition that the subjectivity of the definition is not 
the whole of reality. 

DRIUEftY OF JUOGES: OTJIEll COUNTIUES 

'Evcn though judicial bribery hu long been a non-snbjccl in 1his councry, 1hc 
silence has not bccn absolurc. In 1hc Rrcu Porwg11t1t nnulr N"tt casc in 1931 
(81111co dt P11,111it1I v. Wotrr/0111 & So,u Ltd. (1931) 100 L.J.K.n. 465; varied 119321 
A.C. 452), Watcrlows wrrc sued for an enormous sum by rhc Oank of Portuga . 
for having printed and supplied Porruguesc bmk norcs al the behest of a 
plausible: rogue who had deccivcd 1hcm. In 1hc Court of Appcal Slesscr L.J. 
Joined with Grccr L.J. in awarding the Dank a subsu111ial sum, whereas 1hc: 
prcsidinRjudgc, Scruuon L.J., would have givcn only a rrifling sum. Slcsscr L.J. 
afrcrwards rccordcd 1ha1 "A leading Porruguesc nc:wspaprr seriously wrote 1ha1 
Wa1crlows had been vcry foolish; 1hcy must have given 1hc: whole of their 
doucwr !bribe) 10 Scruuon, not realising 1ha1 Greer and I, 10 whom 1hcy gave 
nothing, would outvotc him" (Sir Henry Slcsscr Ju~f'""'' Rt1tn•td (1941) 2541': 
Sir Robert Ml'garry J11dgts 011dj11dgiug (The Child Ill Co. lecture 1977) 2-3. 

"Barban Mchrof 81 P1mcb Kcarot1 'R•~: An Acl ofTcr,nr' in Ann, K()('dC («f) Notnf,rm 
l~t Tl,i,I Yt•r: ll'offltltl Li~rr•tion (1971), ciltd in Alison M J•g11r1 l'tmini11 l'oli1iu ,,.,1 ll11m•" 
N•'"" (1983) 262. (EmphuiJ in 1h, 01igin1I l 

5.1 A· feminist perspective of the 
substantive law of rape 

Managay RecJdi 

INTRODUCTION 

In many ways. a woman's life is shaped by the persistent threat of 
rap~: women _hesitate to venture out at night without male escorts, 
to live alone. to hitchhike. to stay late at the office to wo k I 
t t k . . 1 r a one, or 
. o a e ~ertam Jobs. Susan Griffin writes of her experience of living 
m Amer~ca nowadays, 'I have never been free of the fear of rape'.z 
Male prisoners who live with the threat of horn J 

b bi h osexua rape are 
pro a y t e only men in our society who experience a fear 
comparable to that felt by all women Th f f I 
. h'b•t I f d • e ear o rape not on y 
in • • s t le ree om of women. it also exaggerates the dependency 
of w_omen upon men. The law concerning rape and the way it 
functions both influences and is influenced by the relationship 
between men and women in our society'.J 

An analysis of the substaf!tive and procedural laws of rape shows 
:at r_a_ther than protecting women, the rape laws might actually be a 

,s_abil1ty for them, since they appear to reinforce traditional 
attitudes about social and sexual roles. 'Although societal attitudes 
~o doubt are responsible for the present construction of rape laws it 
1s also true that this co t r . ' 

ns rue ion serves to reinforce those altitudes. 
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The NCPS: A New Direction for Crime Prevention and Management? 
Lillian Artz 

Institute of Criminology, UCT 

What is the NCPS?: 

• A national policy paper which aims to shift the way crime is to be understood and 
managed. . 

• The objective of the NCPS is to reduce the levels of crime and thus contribute to greater 
safety and security in South Africa. The NCPS sees this happening in the following ways: 

Q a policy framework to guide crime prevention activities of all state agencies 
Q the creation of a societal consensus on crime prevention 
Q the development of national programmes to address the causes of crime 
Q the mobilisation of community resources and the participation of communities in crime 

prevention activities. 

History of the NCPS: 

• A response by central government to the high levels of crime in South Africa 
• The NCPS is located within the now almost forgotten RDP: Crime prevention was 

regarded as part of the wider transformation process towards improved economic growth 
and development. 

• The NCPS recognises that crime presents a major threat to development, undermines 
reconciliation, impacts negatively on public confidence in government and investment in 
South Africa, and threatens the building of a human rights culture. 

What is It not? 

• The NCPS is more of a guideline outlining principles and structures for crime prevention, 
and less of an "operational programme". 

What are the problems? 

• Grand policy vision, not a strategic plan. 
• Faulty implementation down line functions across all of the departments 
• Neglects pragmatic skills and capacity building (i.e. police training) 
• Budgetary constraints/poor fiscal planning and management 
• Absence of time frames 
• Lack of performance indicators, monitoring and evaluation 
• Limited state capacity to manage partnerships with other departments and with civil 

society 
• Promotes "prevention" but does not give enough attention to the criminal justice crisis 

(lack of resources for police; poor pay; poor morale; lack of or high rotation of prosecutors; 
problematic investigation practices/training) 

• Audit of criminal justice "problem areas" has never been adequately undertaken. 
• Gap between popular expectations and government performance. 
• The neglect of offence specific programmes. 
• General inattention to local and provincial crime prevention strategies 
• Vague and contradictory assumptions about crime and criminality: for example 
• Does not adequately address provincial differences and crime patterns or: crime 

prevention priorities. ..~ 
• Does not have effective measures to "anticipate" crime (crime prevention) 



• Provides a list of factors which give rise to criminal offending, but little attention is given to 
the "enabling• factors for crime to occur. 

• Root causes of crime do not really.correlate with the types of crime being committed. 
• Victims are seen as individuals who assume some degree of responsibility for their own 

safety and security. 
• Victims of crime are expected to take initiative by Investing confidence in the criminal 

justice system and provide the necessary information criminal justice agents. However, 
little is done by criminal justice and other state departments to equip victims with 
information about the criminal justice process. 

• Does not effectively deal with the balancing of rights between the victim and the offender .. 
• Little mention is made of community policing, current and forthcoming legislation that 

deals with criminal justice, nor the Constitution. For example: 
⇒ Section 12 (1 )(c) which specifically entrenches the right to be free from all forms of 

violence from public or private sources; and 
⇒ Section 7 of the Constitution which provides [in section 7(2)] that the state must respect, 

protect, promote and fulfil the rights in the Bill of Rights, implying that the state should not 
only respect the rights of women to be free from all forms of violence, but should take 
active steps to protect those rights 

• The NCPS assumes that large sections of civil society has even basic access to justice 
related services. 

• Civil society is seen as a "junior partner" in crime prevention. 

The Victim Empowerment Programme [VEPJ of the NCPS: An Example of How the VEP 
will Fall Victims of Violence Against Women 

Our present understanding of how the NCPS and the VEP explains this is as follows: 

I) By supporting and empowering victims, you reduce the possibility of a victim becoming an 
offender - the concept of 'taking the law into one's own hands' or chosing to operate 
ouside of the system as 'crime pays'. Victim empowement, as defined by the VEP model, 
will, in essence, increase victims' faith in the criminal justice system if they are part of that 
process of achieving justice. 

2) By empowering the victim you reduce the possibilty of that person becoming a victim 
again. 

3) To break the cycles of violence (e.g. by intervening in domestic violence situations and 
empowering the child victims in that situation) you reduce the possibility of those children 
as adults becong abusers themselves. 

In the cases of (1) and (2) we do not believe that these motivations for victim empowerment, 
with regard to violence against women, is applicable Firstly because few women as victims of 
sexual assault or domestic violence become perpetrators of abuse and secondly, because 
violent crimes against women are ones of opportunity and access. To use the analysis that 
empowerment will reduce the possibility of re-victimisation places the blame and effectively 
the responsibility of violence against women on women. 

The motivation for victim empowerment, as it pertains to violence against women, requires a 
totally different analysis: the motivation for victim empowerment is that the more empowered 
a victim feels (i.e. made to feel that she is in control) the more co-operative she will be in the 
criminal justice process. This in tum will affect the quality of the investigation and the 
evidence which Is collected by the police. An example of this is the statement that is taken by 
the police from a rape complainant - if the principles of victim empowerment are used in the 
procedure of statement taking a higher standard of the evidence will be gathered, which may 
in tum result in a higher probability of arrest and prosecution. This once again relates back to 
the two main tenants of the Paper - law enforcement and crime prevention - which 
incorporates deterrence as being central to these two approaches. 
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EMERGENCY FIRST AID OR 
LON'G TERM CURE? 
A closer look at- the new 
domestic violence legislation 
Helene Combrinck 
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Senior Researcher, Women and Human Rights Project, Community Law Centre 

I 
n 1995, author Saras 
Jagwanth posed the ques­
tion whether the Prevention 
of Family Violence Act 

(1993) might be the legal equivalent 
of sticking a plaster on a broken leg 
- an inappropriate and temporary 
remedy for a serious ailment.* Ex­
perience has shown that this legis­
lation was in fact in many ways 
flawed, and in Nqvember 1998 Par­
liament passed the Domestic Vio­
lence Act 116 of 1998, which, ac­
cording to the accompanying 
memorandum, is aimed at address­
ing a number of the shortcomings 
in the existing legislation. 

Who will be protected by the 
new Act? 
The ambit of the legislation is broad­
ened significantly by an extended 
definition of a 'domestic relation­
ship' which includes, for example, 
parents and children, same-sex 
partners, siblings, or persons in an 
engagement or dating relationship. 
This places a protection order (re­
ferred to as an 'interdict' under the 
1993 Act) within reach of partners 
to a wider range of domestic rela­
tionships. 

What does • domestic violence' 
mean? 
The new legislation for the first time 
gives legal contents to the term 'do­
mestic violence·. Any controlling or 
abusive act which harms (or threat­
ens to harm) the health, safety or 
well-being of the victim should be 
regarded as domestic violence. 
Specific instances of domestic vio­
lence include sexual abuse, emo­
tional or psychological abuse, 
physical abuse, harassment, intimi-

dation and stalking. Significantly, 
these concepts are defined in some 
detail, and it is hoped that this will 
eliminate the present lack of clarity 
on the extent of violence required 
for the court to issue a protection 
order. 

Duties of state officials 
The new Act sets out a number of 
the duties resting on state officials 
who encounter victims of domestic 
violence. Police officials, for exam­
ple, are required (either on the 
scene of an incident of domestic 
violence or when an incident of do­
mestic violence is reported) to as­
sist victims of domestic violence. 
Clerks of the court should similarly 
provide applicants for protection 
orders with assistance and informa­
tion. 

Increased powers of arrest 
Section 3 increases existing police 
powers of arrest. At present, police 
officials are not entitled to arrest 
perpetrators of domestic violence 
for the offence of assault without a 
warrant of arrest. This often leads 
to increased danger to the victim, 
since the police are not empowered 
to remove the perpetrator from the 
scene of violence (even temporar­
ily) by means of arrest. While the 
new Act authorises arrest without a 
warrant for assault, it by no means 
mandates arrest in all cases and 
thus leaves a considerable level of 
discretion. Given the well-docu­
mented reluctance on the part of the 
SAPS to intervene in incidents of 
domestic violence, the question is 
whether this new provision will ulti­
mately be of much assistance to vic­
tims. 

Detailed process 
The existing uncertainty regarding 
the procedure to be followed in 
granting an application for an inter­
dict has been addressed through 
the formulation of a process which, 
in brief, authorises the granting of a 
'temporary' protection order where 
the court is satisfied that the actions 
of the respondent pose 'imminent 
harm' to the victim of domestic vio­
lence. This order is issued with a 
return date, on which the respond­
ent has to appear to show cause 
why the order should not be made 
final. 

In the absence of a finding of immi­
nent harm, the respondent will be 
issued with a notice to appear in 
court to contest the granting of a 
protection order. A point of concern 
is that the Act does not define '_im­
minent harm' in this context. A nar­
row judicial interpretation may de­
prive women of the protection of­
fered by a temporary order. 

If the respondent fails to appear on 
the set date, a temporary order may 
be made final, provided that the 
court i~satisfied that the respond­
ent has committed or is committing 
an act of domestic violence and that 
proper service was effected. If the 
respondent is present, and chooses 
to contest the granting of the order, 
the court will consider both sides 
and reach a decision. If satisfied that 
the respondent has committed, or 
is committing, an act of domestic 
violence, the court must grant a pro­
tection order. 

What are the terms of a 
protection order? 
The cour:t may include any terms 
necessary to protect the health, 
safety and well-being of the appli-



cant. This may, for example, in­
clude an order for the respond­
ent-

■ not to commit an act of 
domestic violence against the 
applicant; 

■ not to go near the home 
or place of work of the appli­
cant; 

■ to be evicted from the 
shared home (this order will 
only be made if the court is sat­
isfied that this is in the best in­
terests of the applicant); . 

■ to continue making bond • 
or rent payments for the shared 
home (even if the respondent is 
evicted); ""' 

■ to pay the applicant 
emergency monetary relief; 

■ not to have any contact 
with minor children. 

In addition, the court may order 
the police to seize an arm or 
dangerous weapon in the re­
spondent's possession (subject 
to certain requirements) or to 
accompany the applicant to the 
shared home to collect her per­
sonal property. 

How is the respondent 
informed of the order? 
The protection order only 
comes into effect once it has 
been served on the respondent, 
which means that the applicant 
has no protection in terms of the 
order until service has been ef­
fected. According to the new 
legislation, either the clerk of the 
court, a member of the SAPS or 
the sheriff will be able to serve 
a protection order. However, the 
Act unfortunately does not 
make it sufficiently clear where 
the ultimate responsibility for 
service lies. 

What happens if the 
respondent disobeys the 
protection order? 
Together with the protection or­
der, a suspended warrant of ar­
rest must be issued. If the re-

spondent violates the terms of 
the order, the applicant must 
approach the police and make 
a statement under oath setting 
out that the order has been 
breached. 

If the police official has a rea­
sonable suspicion that the re­
spondent has violated the order, 
and that there is a prospect of 
imminent harm to the victim, the 
respondent must be arrested 
and brought before court. How­
ever, if the police official does 
not believe that harm is immi­
nent (but' that the order has 
been breached), the respond­
ent will be issued with a notice 
to appear in court in a specified 
date. 

On the court date, the respond­
ent (now the accused) will be 
tried for the criminal offence of 
violating the terms of a protec­
tion order, and if convicted, may 
be sentenced to a fine or five 
years' imprisonment. In terms of 
the Criminal Procedure Act, the 
court may also consider a sus­
pended sentence or other sen­
tencing options. 

The criminal prosecution of the 
respondent is a significant de­
parture from the present posi­
tion. Currently, violations of do­
mestic violence interdicts are 
dealt with by means of an en­
quiry by the presiding officer,. 
and although this enquiry may 
result in a criminal conviction, 
the process can not be termed 
a criminal trial (for example, the 
public prosecutor is not in­
volved at any stage). 

II 

Significantly, the new Act directs 
the National Director of Public 
Pr~secutions to compile policy 
directives for the prosecution of 
domestic violence with six 
months after its commence-· 
ment. 

Conclusion: 
will the new Act work? 

.As with any legislation, the suc­
cess of the new Act will hinge 
on its implementation. The con­
cept of 'implementation' has 
many facets, ranging from edu­
cation of the public and training 
of state officials (most notably 
police officials and public pros­
ecutors) to judicial interpretation 
of terms such as 'undue hard­
ship' and 'imminent harm'. 
Many of these aspects are de­
pendent on question of re­
source allocation, and this is ul­
timately to a large extent where 
the l~gislation will stand or fall. 

It ·is vitally important for the 
South African government to ac­
knowledge its obligations, both 
in terms of the 1996 Constitu­
tion and international human 
rights law, to provide women 
with protection against violence 
by facilitating the implementa­
tion of this legislation. Failing 
this, the Domestic Violence Act, 
on its face far-reaching and pro­
gressive, will remain an inad­
equate remedy. 

• See Saras Jagwanth 'The Prevention of 

Family Violence Act: a feminist critique' SA 
Jouma't of Criminal Justice (1995) 1-11. 
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137. ZORA NEALE HURSTON. How It Feels to St' Colored Me, in I LovE MYSELF 
WHEN l AM LAUGHING ... AND THEN AGAIN WHEN I AM looKINO MEAN ANO 
IMPRESSIVE 152 (A. Walker ed. 1979). 

138. ld. at 153. 
139. Id. at 154. 
1'40. Id. 
1'41. Id. 
1'42. Z. HURSTON, What White Publuht'r.s Won't Print, In I LovE MYSELF WHEN I 

AM l.AUOHINO ... ANO THEN AGAIN WHEN I AM LOOKING MEAN AND IMPRESSIVE. 
supra note 137, at 169. 

143. Id. at 179. 
1'46. [Barbara) Johnson, [Thresholds o/ Difference: Stmcturu o/ Addrw in Zora Neau 

Hunton, In "RACE." WRmNC, AND DIFFERENCE, .supra note 12), at 323-2-4. 
151. TONI MORRISON, SuLA 52 (1974), 
152. A, Andrew Ross has noted, even the female "collaborators" MacKlnnon attacks 

wlth fury are attn u atupid, not as wrong or evll. Andrew Ross, Politics Without Pleasvtt 
(Book Review), 1 YALE J.L. &. HUMANITIES 193, 200 (1989). 

153. West, supra note 95, at 143. 
154. B. HOOKS, FEMINIST THEORY. supra note 22-, at 45. 
155. z. HURSTON, supra note 137, at 155. 
156. Id. 
160. Williams, supra note tll, at 829. Uoanl Williams, for Instance, anal~es how 

women use women'• culture agalnst themselves, "as they do every time a woman 'choote1' 
to subordinate her career 'for the good of the family' and congratulates herself on that 
choice u a mature assessment of her own 'priorities.' " Id. at 830. 

Black women have often actively embraced patriarchal stereotypes in the name ol 
racial solidarity. Su P. GIDDINGS, supra note 21, at 322-23 (discussing women's concesslona , • 
to male chauvinism In the civil rights movement of the 1960s): A. LORDE, supra note ' 
18, at 119-21 (d!Jcuuln1 refusal to confront sexism and homophobia within the black 
community). 

163. [Barbara) Smith &. (Beverly) Smith, (Aero" tht' Ki1cht'n Table: A Sister-to-Si.sttr 
Oialope, In THIS BRIDGE CALLED MY BACK . .supra note 221, at 126. 

164. Matsuda, supra note 13, at 9. 
165. Su, e.f., Patricia J. Williams, Alchemical Notes: Recons1ructing Ideals /TOffl 1. 

Deconstructed Rithts, 22 HARV. C.R.-C.L. L. REV, 401 (1987); Williams, supra note 126. ! 
166. Williams, supra note 126, at 24. .i'. 
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Feminist Jurisprudence: 
Grounding the Theories [1990] 

Patricia A Cain 

Feminist Method and Feminist Legal Scholarship 

Ftminbt Method 

Recent feminist legal scholarship emphasizes the importance of feminist 
method. While It is not clear whether feminist method is, in fact, limited to 

' consciousne.ss•raislng, nor whether it should be, there does appear to be general 
agreement that feminist method begins with the primacy of women's experience. 

1 Listening to women and believing their stories is central to feminist method. 
1 If we arc careful to listen to women when they describe the harms they 
! experience as women, we arc likely to get the legal theory right (I.e., perceive 
• the problem correctly and propose the right solutions). 
,, Consider Carol Gilligan's pathbreaking work in psychology.11 Feminist method 
' led Gllllgan to suggest new theories regarding women's moral development. 
;' Gilligan's method was to listen to female experience as female experience­

and not merely as other-than-male experience. Gilligan listened to women tell 
their own stories. She did not force the stories into pre-formed male categories. 
Because she really listened, she uncovered a "different voice" than that heard 

1
: by her male colleagues .... 
.; Catharine MacKinnon may be the feminist legal scholar who has most 
, • consistently focused on the importance of feminist method. Feminist method, 

fur MacKinnon, means women listening to other women. 17 Women, as they 
. listen to each other, tend to discover a commonality of experience. Uncovering 

the fact of women's common experiences creates new knowledge. 
'\ MacKlnnon listened to women's common experience of sexual harassment 
,'. and built a legal theory that reflected that expcrience. 1~ In May, 1975, Working 
• Women United held a "Speak-Out" on sexual harassment. lO Women told their 
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~­
stories of being treated as sex objects at work. They spoke of the unarticulated ~ 
Job requirements for women, requirements regarding physical attractiveness and ·, 
sexual availability. The organization reported that 7<JJ/o of the women who i 
responded to their survey had experienced some sexual harassment on the 
job.31 During this part of the 1970s, individual women also began to brln& • 
their claims regarding sexual harassment to the courts. 12 , 

MacKinnon, beginning with the data of real women's experiencc, 33 and , 
building on the arguments put forth by feminist litigators, developed a legal ' 
theory that characterized sexual harassment as a form of sex discrimination ; 
that ought to be covered by Title VII. A theory was necessary because exlstlnc : 
jurisprudence did not recognize sexual harassment as a harm which the law 
should rcmedy.34 The theory revealed the male bias of the law (ignoring harms 
that only occur to women) and proposed a revision: a remedy for sexual 
harassment harms under Title VII. 

Feminist Legal Scholarship 

... My particular concern Is whether the "women's experience" that informs 
feminist legal theory excludes lesbian experience. I will briefly discuss what I 
consider to be the three stages of feminist legal scholarship35 and will review 
what impact, If any, lesbian experience has had on the development of each 
of these stages. 

J. Stagt Ont: Fonnal Equalit:Y and Rti,roduc1i11t Rights 

The period from 1963 to 1966 is generally cited as the beginning of the 
modern day women's movement, sometimes described as the second wave o( 
femlnism.36 A number of Important events occurred during this period.37 Betty 
Friedan's book, Tht Ftminint Mystique, was published in 1963. The same year, 
the Equal Pay Act was enacted. 38 In 1964, Title VIP 9 was enacted, prohibiting 
sex discrimination In employment. Both statutes exhibit a commitment to the 
principle of equal opportunity. However, early evidence Indicated that the Equal 
Employment Opportunity Commission was less than fully committed to the 
principle as applied to women.40 For example, In 1965, the Commission ruled 
that employers could employ sex-segregated advertising, despite the clear statutory 
language to the contrary. 41 In response, a new national women's activist group 
was formed In 1966, the National Organization for Women (NOW).42 

In the beginning, NOW's agenda focused on formal equality in the public 
arena. The organization avoided issues concerning sexual and reproductive ' 
freedom. 44 Some members became concerned when NOW began to conskler 
supporting abortion rights. They split off and formed the Women's Equity 
Action league (WEAL). 4s NOW adopted a pro-abortion stance shortly thereafter. 46 

However, Its leaders found the issue of lesbianism to be more problematic.47 
Lesbian feminists who "came out" in the early days of the movement were 
"disinherited" by their sisters. 48 In the mainstream of the movement, the word 
"lesbian" was shunned. 49 

In the late 1960s, as the modern women's movement rallied together and 
began to litigate for women's equality, fewer than 5% of all lawyers were women 
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and fewer than 2% of all law professors were women. 50 Feminist legal scholarship 
during this period, to the extent It existed at all, reflected the goals of the 
concurrent women's movement. Such scholarship tended to focus on equality 

" In the public sphere and to argue that women should be treated the same as 
men. 

Feminists who were concerned with reproductive freedom nece.ssarily had 
to deal with the ways In which women were different from men. However, 
much early feminist legal scholarship was written from a viewpoint that implicitly 
approved the male norm. Specific concern for lesbian issues Is missing from 
this scholarship. To the extent lesbians are no different from heterosexual 
women, they were, of course, silently included in the fight for equality.54 But 
the differences between the experience of lesbians and heterosexual women 
were irrelevant In the fashioning of feminist legal theory during Stage One. 

2. Stage Two: Womtn Art Different from Men 

Once women began to be treated like men, people began to notice that 
women really arc not like men. Women are most noticeably not like men when 
they are pregnant. Stage Two theorists began to develop theories of equality 
that could account for certain differences between women and men. ss At a 
minimum, they argued, equality theory should account for the fact that women 
get pregnant. 56 Lesbians are as biologically different fr~m men as heterosc~ual 
women are.s7 Thus, while the focus on difference remained limited to biologtcal 
differences between women and men, lesbian experience had no special insights 
to offer. 

Some theorists In Stage Two have suggested that women arc different from 
men In ways that go beyond biology. Some cultural feminists, 58 for example, 
have claimed that the experience of mothering results in social and psychological 
gender dlfferences.s9 Women, because they give birth and nurture, tend to·be 
more connected and caring than men. 

Following the lead of Carol Gilligan, some feminist legal theorists began to 
focus on ways that woman's "different voice" has been Ignored by the law. 

•' They pointed out that, because the law is masculine, it reflects values of 
autonomy rather than connection and caring.60 Then they argued that the law 
should recognize and protect specifically female values.61 

Catharine MacKinnon, another Stage Two legal theorist, 62 also has argued 
that men and women are different, but the difference is that men dominate and 
women are subordinate. 63 Which came first, dominance or difference, is an 
unimportant question, In her view. The Important thing is to end the dominance. 64 

Legal arguments that pose the issue as one of difference between the sexes are 
not likely to end the dominance. MacKinnon calls for a paradigm shift, away 
from differences in biology, differences In experience, differences_ in essence, to 
the only difference that really matters: the difference in power. Her "inequality" 
approach to sex discrimination recognizes the imbalance in power between men 
and women. "Practices which express and reinforce the social inequality of 
women to men are clear cases of sex-based discrimination . "65 Sexual 
harassment is one such practlce.66 
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One might expect cultural feminists and dominance theorists who engage 
In legal scholarship (such as Gilligan and MacKinnon, respectively) to acknowledge 
the relevance of lesbian experience in their writings. It is particularly surprising ' 
to discover the Invisible lesbian problem In the work of cultural feminists. In 
disciplines other than law, feminist theorists working to reclaim women's culture 1 

and Its values have often focused on lesbian community.67 But in legal scholarship, 
discussions of female value focus on "woman as mother." 611 

Robin West's article, Jurisprudence and Gender,69 is a prime example of the 
problem. West posits that current (masculine) jurisprudence is based on the 
concept of human beings as separate from each other and that this "separation 
thesis" forms the core of both liberal and critical male legal theories. Feminist 
theory, in contrast, views human beings as primarily connected to one another. 
Both cultural and radical feminists use this "connection thesis." West begins 
her article with four examples of women's primary and material experience 
with connection: (1) pregnancy; (2) heterosexual penetration; (3) menstruation; 
and (4) breastfeeding.70 Despite West's awareness of the pressure on all women 
to be heterosexual.71 her list of "connection"' experiences ignores specifically 
lesbian experiences of "connection." 

Furthermore, West's two categories of feminist thought, cultural and radical, 
are constructed in such a way as to exclude lesbian feminists. West defines 
cultural feminists as those who focus on the mother-child connection as the 
source of women's greater capacity for caring and nurturance. Professor West 
does not necessarily align herself with these cultural feminists.72 But I worry 
that in creating her two categories of feminists (cultural feminists and radical/ 
dominance feminists), she ignores those lesbian feminists who are attempting 
to develop women's community (connections to other women)73 and to reclaim 
feminist value as encompassing both separation and connection. 71 

Dominance theorists also tend to ignore lesbian experience. Catharine ' 
MacKinnon, for example, has argued that women are constantly and always 
subordinated to men. 7~ In MacKinnon's view, any special abilities for caring 
and connection come, not from the positive aspects of motherhood, but from 
the negative aspects of subordination.76 Women build webs of connection to 
survive the subordination. "Women value care because men have valued us 
according to the care we give them . . . ."77 

To the claim that lesbian experience is different, that lesbians are not 
subordinate to men, that their care is not male-directed, MacKinnon appears 
to have two different responses. Her first response is that exceptions do not 
matter. MacKinnon's intent is to offer a critique of the structural condition of 
women as sexual subordinates and not to make existential claims about all 
women.78 It does not affect her theory that all women are not always subordinated 
to men. 79 Thus, for MacKinnon, lesbian experience of non-subordination is 
simply irrelevant. 

Her second response Is more troubling. It goes beyond the assertion that 
lesbian experience is irrelevant; it denies the claim that lesbian experience is 
free from male domination. 1 L 
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Some have argued that lesbian sexuality-meaning here simply women having sex 
with women, not with men-solves the problem of gender by eliminating men 
from women's voluntary sei<Ual encounters. Yet women's sexuality remains con· 
structed under conditions of male supremacy; women remain socially defined as 
women in relation to men; the definition of women as men's inferiors remains 
sexual even if not heterosexual, whether men arc present at the time or not.11(1 

I find this passage objectional for several reasons. My primary objection is that 
MacKinnon has defined lesbian sexuality to suit her purposes ("simpl:y women 
having sex with women" -i.e., with nothing else changed except that a woman 
replaces a man). Although I do not dispute that lesbian couples can sometimes 
ape their heterosexual counterparts, I am infuriated by MacKinnon's silencing 
of the rest of lesbian experience. Where is MacKlnnon's feminist method? To 
whom does she choose to listen? Would it not enrich her theory to recognize 
the reality of non-subordination that some lesbians claim as their experiential 
reality and ask about its relevance to her underlying theory181 And yet, because 
her theory Is premised on a single commonality among women, sexual sub­
ordination, MacKinnon fails to see the relevance of the lesbian claim to non• 
domination, even when it stands-literally-in front of her.82 

The exclusion of lesbian experience from feminist legal theory is also 
documented in Clare Dalton's recent summary of feminist legal thought. 83 

Dalton describes present aspirations to feminist jurisprudence as falling within 
two camps: "woman as mother" theories and "woman as sexual subordinate" 

' theories.81 Neither camp embraces lesbian experience as central to the formation 
of theory. I suspect Professor Dalton's description is accurate. I can find no 
major "theory piece" by a legal scholar that focuses on the experience of adult 
women loving each other as the core experience for building a legal theory 
premised on caring and connection. 85 And although "woman as sexual sub­
ordinate" theorists 86 are more likely to acknowledge the fact of lesbian existence,81 
they focus on a critique of male dominance rather than on lesbian bonding 
as a possible alternative to male dominance. 811 

J. Stage Three: PostmoderniJm 

Borrowing from Clare Dalton, I call the third stage of feminist legal theory 
"postmodernism."11<1 Postmodern thought challenges notions such as objectivity 
and universality. The postmodern "knowing self" is subjective, concrete and 
particular, constructed through the lived experiences of the subject. 

Postmodern feminism is generally associated with French feminists, such as 
Helene Cixous, Luce lrigaray, and Julia Kristeva.QO The Influence of Simone de 
Beauvoir's work91 on these theorists is evident.Q2 Beauvoir's existential analysis 
of woman as "other" is conceived by postmodern feminists as enabling women 
to critique the dominant culture. Being "other" allows women to understand 
"plurality, diversity, and difference."9 l 

From a postmodern perspective, feminist theory is inadequate when limited 
by the perception that there is one essential commonality among all women. 
Cultural feminists who focus on "woman" solely as "mother" (actual or cultural) 
do not speak to the full complexity of female experience. Radical feminists, 



268 

such as MacKlnnon, who focus on "woman" solely as "sexual subord 
also speak limited truths. 94 Good feminist theory ought to reflect the 
differences in women's realities, In our lived experiences. These include diffi 
of race,95 class, age, physical ability, and sexual preference. 

Postmodcrn legal theorists will want to reject the limitations caused by 
categorization. Although they will want to listen to the reality of 1 
experience, these theorists will not be inclined to build a grand theory 
on the concept of "woman" as "lesbian." In the final part of this essay, I 
some thoughts about the potential relevance of lesbian experience to 
postmodern development of feminist legal theory. 

The Retelling 

I believe that current feminist legal theory Is deficient and impover 
because It has not paid sufficient attention to the real life experiences of 
who do not speak the "dominant discourse."% Elsewhere I have urged de 
feminist law teaching ought to Include "listening to difference" and " 
connectlona."97 Here I urge the same for feminist legal scholarship. 

Most feminist legal theorists, by focusing on sameness and difference, 
fallen Into either the assimilationist trap (all women are the same as men/: • 
women are the same) or the essentialist trap (all women are different ' 

1 

men in one essential way/all women are different, but what counts is their 
essential commonality). The only difference between assimilationists and • 
tlalists la that the former ignore the reality of differences whereas the lams 
say that differences generally do not matter. The two concepts, assimilatlonia 
and essentlallsm, collapse Into each other to the extent they treat women ai 
a single class that Is essentially the same. • r, 

Elizabeth Spelman describes the essentialist's solution to the "differe~ 
problem In feminist theory: "The way to give proper significance to differenca· 
among women Is to say that such differences simply are less significant tt._ 
what women have in common. This solution Is very neat, for It acknowledpa 
differences among women only enough to bury them."98 The difficulty arias 
when an Individual essentialist theorist must determine the content of tha 
commonality which is so significant that it trumps differences. When wtuir; 
straight, economically-privileged feminists name the commonality, and ignore_ 
differences, the result may be that all women are assimilated into a single claa 
of white, straight, middle-class women. ~ 

It is not enough to name the differences of race, class, and sexuality. The:, 
differences need to be understood. Much recent feminist legal scholarship -
includes the perfunctory footnote, dropped the first time the essential category·,. 
"woman" ls mentioned, which acknowledges the differences of race and cl-. • 
and sometimes of sexual preference. Such politically correct footnotes name 
the differences, but I see no evidence In the accompanying texts that the· 
differences matter. Scholarship that nominally recognizes differences, but stil _, 
categorizes "woman" from a single perspective is stuck in the assimilationist/. 
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I do not mean to ignore the importance of our commonalities. It is valuable 
lo Identify the similarities among all women. When we identify what we have 
In common, we begin to build bridges and connections. Yet if we Ignore the 
Merences, we risk di.storting those connections, be-cause any connection that 
faiJs to recognize differences is not a connection to the whole of the other self. 
.'A. normative principle that honors only what I have in common with each of 
,JOU fails to respect each of you for the individual woman that you are. To 
_mpect you, despite your difference, is an insult. Such respect Is not respect 
!i,r your difference, but only for our sameness. Such respect belittles your 
;,difference and says it does not matter. Such "respect" falls into the assimilationist/ 
feaentialist trap. , 
l:· Let me give you an example. A white law professor says to.her Black female 
'colleague: "Sometimes I forget that you are Black. Sometime/s I think of you 
.'.. white."99 The comment is meant as a compliment, but it denies the real life 
aperlence of the Black woman to whom It is addressed. It says, ultimately, 
. "what I respect in you ls only what you have in common with me." 
f · Now let me give you an example out of lesbian experience. A lesbian college 
· aeachcr proposes a course entitled "The Outsider in Twentieth-Century American 
Literature." The course is to include writings of lesbians and gay men, as well 

; • other outsiders, such as persons who have been in mental institutions or 
! prisons. In discussing the potential course, the teacher's ( presumably) heterosexual 
-; colleagues dismiss the notion that an author's sexuality might be an important 
! aspect of her or his writing, claiming that sexuality is no different from "a 
: thousand other things" that might influence the writer. 100 None of the teacher's 
colleagues considers "having to live as a 'different' person in a heterosexist 

·: culture"101 as a factor important to one's writing. 
Adrienne Rich, a lesbian poet, echoes the same theme in the following 

' story: 

Two friends of mine, both artists, wrote me about reading the "Twenty-One Love 
Poems" with their male lovers, assuring me how "universal" the poems were. I 
found myself angered, and when I asked myself why, I realized that It was anger 
at having my work essentially assimilated and stripped of its meaning, "Integrated" 
Into heterosexual romance. That kind of "acceptance" of the book seems to me 
a refusal of its deepest implications. The longing to simplify : . . to assimilate 
lesbian experience by saying that "relationship" is really all the same, love ls 
always difficult-I see that as a denial, a kind of resistance, a refusal to read and 
hear what I've actually written, to acknowledge what I am. 101 

There is a commonality between Adrienne Rich and her heterosexual artist 
friends. They all experience love and relationship. Yet even if some portion of 
the love experience is universal, the heterosexual world will never understand 
the gay and lesbian world if we all focus on the commonality, the universal. 
To claim that lesbians are the same as heterosexual women or that Black women 
are the same as white women is to fall into the assimilationist/essentialist trap . 

._____________, _ ____.L ____ .,: .... ~ ..... ,_,,. ••• ~:a ______ .,. 1-. •• ;,.-,.,. .. ,_,. _ .. Atern,,ntlna 
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them. Yet It Is not enough to recogniie and name the differences amooa 
u women. We must alao understand those differences. 

I ask those of you ... who arc heterosexual to focus on an Important .,._ 
relationship In your life. This could be a present relationship or a past oat. 
or even the relationship you hope to have. I ask you: how would you ill 
about thl, relationship If It had to be kept utterly secret? Would you fed .. 
one with the world" lf a slight mistake In language ("we" Instead of "I") cculil 
lead to alienation from your friends and family, loss of your job? Would ,ai 
feel at one with your lover If the only time you could touch or look Into ada 
other's eyes was In your own home-with the curtains drawn? What would 
such self-consciousness do to your relationship? ~ 

I use the following exercise to demonstrate to my students our dlffcrm 
points of view. First I uk each student to write down three aelf-descrlpthe 
nouns or adjective,, to name three aspccu of her (or his) personal self. lOJ Whm .

1 they have finished writing, we go around the room and each student reads thc 
three choices aloud. For my women students, the ltst almost always Includes 1 

either the word woman or female. Thus, we share a perception of self • 
female. The meaning of female may vary, but It Is significant that we all view 

1 the fact that we are women as one of the three most Important facts about 
ourselves. 

As to the rest of the list. there are important differences. For example, no ; 
white woman ever mentions race, whereas every woman of color does. Similarly, 
straight women do not Include "heterosexual" as one of the adjectives on thd.r 
lists, whereas lesbians, who are open, always include "lesbian" as one of the 
words on their llsts. The point la, not only are we different from each other 
In such obvious ways as race and sexuality, but we perceive our differences 
dlffcrcntly. 

The results of my exercise arc not surprising. Because of the pervasive 
Influences of sexism, racism, and hetcrosexlsm, white, heterosexual women 
think of gender u something that acts them apart, as something that definea 
them, whereas neither race nor sexuality seems to matter much. Yet If neither 
race nor sexuality matters much to a white, heterosexual woman, how can she 
beei-n to understand the ways in which It matters to others who are different 
from her In these dimensions? 

I wonder sometimes whether heterosexual women really understand the role 
that heterosexuality plays In the maintenance of patriarchy. Indeed, I sometimes 
wonder whether le,biana really understand. And yet, if feminist legal theory 
Is to provide meaningful guidance for the abolition of patriarchy, feminist 
theorlsu must understand heterosexuality as an Institution and not merely u 
the dominant form of sexuality. 

Adrienne Rich Illuminated the problem years ago In her brilliant critique 
of heterosexuality: 104 

lllt la not enough for feminist thought that spcclfically lesbian tcx11 exist. Any theory 
or cultural/politkal creation that treat, lcsblan existence u a marginal or lcu 'natural' 
phenomenon, as mere 'sexual preference,' or u the mirror Image of either hcteroscx• 
ua) or male homoKxual relations, i1 profoundly weakened thereby . . . . 1 ~ 
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• • • ·F I 1st rescarc.h and theory that contributes to letblan lnvlslbllity or 
~r~l~ali~;I~ actually working against the liberation and empowerment of woman 
a a ffOUp. '°' 

• Adrienne Rich encourages us to look at heterosexuality from a new pe7'7c~vc, 
~ the ra ctive of the "lesbian possibility." The Invisibility o es Ian 

! UUUJ peh pe ~•cs the t-·Lian nn~<.iblllty from view. If there are no aistcncc. owever, remv• ~ .. - II 
-leablana the only possibility Is heterosexuality. Men will assume a women arc 
'. equally 'available as sex partners. Women will choose men and never question 

'that choice. h • h • 1 Do heter0$CXUal If the choice ls never questioned, can it be an aut entic c o1cc. 1 A d If 
women really choose men or arc they victims of false consciousness. n 

I arc victims of (al_sc consciousness, then how do we know that most women 
tbcyh. 11 Might they not choose otherwise if they were truly free to 

1 are eteroscxua . 

' choose?106 d t h I Marilyn Frye offers a challenge to feminist academics an want to cc o 
' her In repeating it here for feminist legal theorists: 

L .. ~ I -adcmic fcmln\su 10 do some hard analytical and I want to u.. ,,.,,crosexwi -
«Rcctivc work. To begin with, I want to say to them: 

I wish you would notice that you arc heterosexual. 
1 

1 wish you would grow to the u~ntanding that you choose hctcroscxua ltyj 
I would llk.c you to rise each morning and know that you arc hctcroscxua 

ncl that you choose 10 be heterosexual-that you arc and choose to be a member 
:, 1 rivllcgcd and dominant class, one of your privileges being not to notice. 

I ~ h would atop and aulously cons~,. as a broad and longtcrm feminist 
W1S you f Identified and woman· politic.al strategy, the conversion o women to • woman• 

directed tcxuallty • • • • '°1 

Frye reports that a typical response by heterosexual women to such inquiries 
• that although they may understand what she ls saying, they cannot Just ~p 
~•nd d~cidc to be lesbian. •<VI I, too, have women colleagues and friends w o 
similarly respond, with a shake of the head, that they are hopelessly heterosexual, 

that they just arc not sexually attracted to women. "Wh 1 Wh 
Frye says that she wants to ask such women (and so do 1), .. ,J, ;~t. Y 

don't women tum you on? Why aren't you attracted to women! c~ ~re 
serious queatlons. Frye encourages heterosexual women to consider the or1gms 
of their sexual orientation: 

The su csslon of lctbian feeling, scnslblllty, and response has b«n so thorough 
and so t'::.tal for such a long time, that If there were not a strong and wldcsprc~ 

I __ ._,_ Ism It would have been erased from human life. There 1s 
Inclination to CKJUn • h i boch so 

much rcssurc 01'1 women to be heterosexual, and t Is pressure s 
,o I p d completely denied that I think. heterosexuality cannot come pcrvas ve an so • 1' en 
naturally to many women; I think that widespread hctcrOKXua 1ty among ~ 
Ii a hi hly artific:lal product of the patriarchy . • • l want hctcroacxual 

10 
do ~ntcnsc and serious con!ICiousncss•raislnR ~nd exploration of their own 



272 Patricia A. Cain 

penonal histories and to find out how and when In their own development the 
aeparatlon of women from the erotic came about for them. I would like heterosexual 
women to be u actively curious about how and why and when they became 
heteroeexual as I have been about how and why and when I became lesbian.110 

Silence 
Engage ln self-reflection. 
(Did she really mean that? Am I supposed to sit here and consider lesbianism 

as a possibility? • . . Why not? . . . And If I do consider it, but choose men 
anyway, ls my choice more authentic? What about tomorrow? Do I choose 
again?) 

(She doesn't understand. I did choose. Twenty years ago I chose for the 
children. Does that make my choice Inauthentic? What does my choice mean 
for me today?) 

[What about those of us who choose to live alone, who reject intimacy -
altogether? Am I choosing to be lesbian If I reject men or only if I choose 
women? As a woman alone, how am I perceived?) 

(To take lesbianism seriously, do I have to reject men? Can I choose both 
women and men?) 

[What ls all this about choice? I've been a lesbian all my life. I never chose 
lt. I've just lived my life as It was.) 

Connections 

The most consistent feminist claim, at least since the publication of Simone 
de Beauvolr'a Tu Second Sex, is that knowledge of reality has been constructed 
from a male-centered standpoint. From their position as outsider, women have 
questioned that reality, because women's life experiences differ-often dramat• 
ically-from those of men. The most cohesive and challenging critiques of 
male-centered reality have been made by women from standpoints that are 
exactly opposite, experientially, from those of men. 111 One such critique Is 
made by cultural feminists from the "woman as mother" standpoint. Another 
Is made by other radical feminists from the "woman as sexual subordinate" 
standpoint. 

The fact that so many women can identify common· life experiences that 
are Ignored by the male version of reality makes any critique based on such 
common experiences compelllng and powerful. But theorists ought to resist 
transforming a critical standpoint Into a new all-encompassing version of reality. 
Indeed, my fear Is that what started as a useful critique of one privileged (male) 
view of reality may become a substitute claim for a different privileged (female) 
view of reality. 

Catharine MacKinnon, for example, critiques the patriarchy from a "woman 
u sexual subordinate" standpoint. As compelling as her critique is, it should 
not be viewed u the one and only existential reality for women. And yet 
MacKlnnon herself Is so committed to this standpoint that she sometimes seems 

Fvninist Jurisprudence 273 

MacKinnon's theory is that woman's subordination is universal and constant, 
but not necessarily Inevitable. •u She cautions against building theory on the 
basis of Carol Gilligan's discovery of woman's "different voice" because the 
women Gilligan listened to were all victims of the patriarchy. Thus, MacKlnnon 
Is wary of assigning value to their moral voice. As she explains, 

lb)y establishing that women reason differently from men on moral questions, 
(GilllganJ revalues that which has accurately distinguished women from men by 
making It seem as though women's moral reasoning is somehow women's, rather 
than what male supremacy has attributed to women for its own use. When 
difference means dominance as It does with gender, for women to affirm differences 
ta to affirm the qualities and characteristics of powerlessness. . .. To the extent 
materialism means anything at all, It means that what women have been and 
thought Is what they have been permitted to be and think. Whatever this Is, it 
la not women's, possessive. 114 

When MacKlnnon espoused these beliefs regarding women's subordination 
and Inauthenticity in a dialogue with Gilligan at the now somewhat Infamous 
"Mitchell lecture" at Buffalo, Mary Dunlap (a lesbian), who wu also a speaker 
at the event, Interrupted. Dunlap said: 

I am speaking out of tum. I am also St.anding, which I am told by some is a 
male thing to do. But I am still a woman-standing. 

J am not subordinate to any man! I find myself very often contesting efforts 
at my subordination-both standing and lying down and sitting and In various 
other positions-but I am not subordinate to any man! And I have been told by 
Kitty MacKinnon that women have never not been subordinate to men. So I 
stand here an exception and invite all other women here to be an exception and 
atand.11, 

MacKlnnon has subsequently described this event as "a stunning example 
of the denial of gender,"116 claiming that Dunlap was saying, "all women who 
are exempt from the condition of women, all women who are not women, 
stand with me."117 I believe MacKlnnon misinterpreted Dunlap's reaction. 
Dunlap's claim that her experiential reality is often free of male domination 
was not a denial of the existence of male power, nor a statement that she had 
risen above other women. It was merely a statement of fact about her reality, 
a statement she felt compelled to make because MacKlnnon's description of 
"what Is" had continued to exclude Dunlap's reality. 

Dunlap's reality is not Irrelevant to feminist theory. Mary Dunlap, and I, 
and other lesbians who live our private lives removed from the Intimate presence 
of men do indeed experience time free from male domination. When we leave 
the male-dominated public sphere, we come home to a woman-identified private 
sphere. That does not mean that the patriarchy as an institution does not.exist 
for us or that the patriarchy does not exist during the time that we experience 
freedom from male domination. It means simply that we experience significant 
periods of nonsubordination, during which we, as women, are free to develop 
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Nor do we work at this experience of nonsubordination and creation of 
authentic self to set ourselves apart from other women. We are not assertin, 
a "proud disldentlfication from the rest of lour) sex and proud denial of the; 
rest of (our) life."119 The struggle Is to make nonsubordination a reality for alll 
women, and the reality of nonsubordination in some women's lives is relevant~ 
to this struggle. The reality of nonsubordination in lesbian lives offers the \ 
"lesbian possibility" as a solution. I 

At the same time, I believe MacKinnon's claim that all women are subordinate J 
to men all the time is a fair claim upon which to critique the male version ; 
of reality, because subordination is such a pervasive experience for women. •' 
Her claim gives her a valid standpoint for her critique even though it is not . 
experientially true for all women. Similarly, I believe Robin West's claim that 
all women are "connected" to life is a fair claim upon which to critique the : 
male version of the "separation thesis." But I do not believe that the "connection 1 

thesis" is true of all women. 12° Feminist legal theorists must be careful not to • i 
confuse "standpoint critiques" with existential reality. And the theorist who • l 
has not confused the two must also be careful to prevent her readers from 
making the confusion. 

The problem with current feminist theory Is that the more abstract and 
universal It is, the more it fails to relate to the lived reality of many women. Ill 
One problem with much feminist legal theory is that it has· abstracted and 
universalized from the experience of heterosexual women. Consider again Marilyn 
Frye's challenge to heterosexual academic feminists: "I wish you would notice 
that you are heterosexual. I wish you would grow to the understanding that 
you choose heterosexuality . . . that you are and choose to be a member of 
a privileged and dominant class, one of your privileges being not to notice."111 l 

Marilyn Frye's challenge was specifically addressed to heterosexual women. 
When I elected to adopt her challenge at the Women and the Law Conference 
(and in this essay), I was choosing a "lesbian standpoint" to critique the dominant 
reality in the same way that some cultural feminists have chosen a "mother 
standpoint" to critique patriarchy. My intent was not to convert a roomful of ·' 
women to lesbianism. It was to raise everyone's self-consciousness about our 
different "standpoints." Feminist legal theory must recognize differences in order 
to avoid reinforcing lesbian Invisibility or marginality, i.e., impeding "the 
liberation and empowerment of woman as a group."121 

My "lesbian standpoint" enables me to see two versions of reality. 12◄ The 
dominant reality, which I experience as "theirs," includes the following: lesbians 
are not mothers, all women are dominated by men, male relationships are 
valuable and female relationships are not, lesbian is a dirty word, lesbians are 
sick, women who live alone desire men, women who live together desire men, 
no one knows a lesbian, lesbians don't have families, all feminist legal theorists 
are heterosexual, all women in this room are heterosexual, lesbians are sex, 
most women arc heterosexual and not lesbian. 

By contrast, the reality that I live, the reality I call "mine,", includes the 
following: some mothers are lesbian, many women are lesbian, many lesbian 
women are not dominated by men, many women do not desire men, lesbian 

-i (, 
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Is a beautiful word, lesbians are love, love is intimacy, the heterosexual/lesbian 
dichotomy Is false, all lesbians are born into families, lesbians are family, some 
feminist legal theorists are lesbian, lesbians are brave. 

Why is the lesbian so Invisible in feminist legal theory? Why is "my reality" 
10 different from "their reality?" And which reality is true? For the postmodernist, 
the last question is meaningless. But the first two are not. 

Notes 

21. C. GILLIGAN. IN A DIFFERENT VOICE: PSYCHOLOGICAL THEORY AND WOMEN'S 
DEVELOPMENT (1982). 

27. For a full discussion of consciousness-raising as method and the relationship 
between method and politics, s~ chapters five and six of MacKinnon's most recent book. 
c. MACKINNON, (TOWARD A FEMINIST THEORY OF THE STATE 83-125 (1989) (hereinafter 
C. MACKINNON. FEMINIST THEORY OF STATE)j. 

29. This theory is advanced In C. MACKINNON (SEXUAL HARASSMENT OF WORKING 
WOMEN: A CASE OF SEX DISCRIMINATION (1979) (hereinafter c. MACKINNON. SEXUAL 
HARASSMENT)). 

30. Silverman, Suual Harassment: Working Women's Dilemma, in BUILDING FEMINIST 
THEORY 84 (Longman ed. 1981). 

31. Silverman, sur,ra note 30, at 86. A subsequent survey conducted by Redbook 
magazine elicited 9,000 voluntary responses. Ninety percent of the respondents reported 
experiences of sexual harassment on the job. C. MACKINNON, SEXUAL HARASSMENT. 
sur,ra note (291, at 26. 

32. Stt, e.g., Tomkins v. Public Serv. Elec. & Gas Co., 568 F.2d 1044 (3d Cir. 1977); 
stt also Taub, Book Review, 80 COLUM. L. REV. 1686, 1687 (1980) (reviewing C. 
MACKINNON, SEXUAL HARASSMENT, sur,ra note (29j). 

33. She credits her sources as including the files of Working Women United as well 
as individual cases of sexual harassment brought to court. C. MACKINNON. SEXUAL 
HARASSMENT. sur,ra note (291, at xiv. 

34. Sexual harassment claimants lost in the original round in the lower courts, but 
these cases were reversed on appeal. Taub, sur,ra note 32, at 1687. The Supreme Court 
finally validated the theory that sexual harassment is a harm covered under Title VII 
In Meritor Sav. Bank v. Vinson, 477 U.S. 57 (1986). 

35. These three stages track Clare Dalton's discussion of the development of feminist 
legal thought in Dalton, Where Wt Stand: Observations on tht Situation of Feminist Legal 
Thought, 3 BERKELEY WOMEN'S L.J. 1 (1988). 

36. The first wave of feminism occurred at the end of the 19th century and marks 
the beginning of the women's movement. Some writers speak of the women's movement 
as though it began in the 1960s, thereby distorting history and ignoring a much longer 
feminist tradition. The goals accomplished in the first wave included the passage of 
married women's property acts and the enactment of the 19th amendment granting 
women suffrage. For a good, yet brief, discussion of feminist history (herstory), set 
Bender, (A Law:,er's Primer on Feminist Theory and Tort, 38 J. LEGAL Eouc. 3, 12-15 
(1988)). 

37. Although the modern women's movement owes much to the first wave of feminism, 
it also owes much to the civil rights and the peace movements of the late 1950s and 
the 1960s. Set gtncrall:, S. EVANS, BORN FOR LIBERTY 263-85 (1989). 

38. Equal Pay Act of 1963, 29 U.S.C. § 206 (1982). 
39. Civil Rights Act of 1964, 42 U.S.C. § I 2000ef (1982). 
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◄O. "EEOC commissioners and staff ... expressed a general belief that the addition 1l 
of .sex to the law had been Illegitimate-merely a ploy to kill the blll-and that it did! 
not therefore constitute a mandate to equalize women's employment opportunities." C:I 
HARRISON. ON ACCOUNT OF SEX: THE POLITICS OF WOMEN'S ISSUES 1945-1968, .~\ 
181 (1988). 

1 41. Id. at 188. ; ! 
42. Id. at 192-93. Su al.so S. EVANS. supra note 37, at 277. • 
H. C. HARRISON, .supra note 40, at 198-99. . 
45. S. EVANS. sur,ra note 37, at 278. ;J• 
46. B. FRIEDAN, (IT CHANGED MY LIFE, WRITINGS ON THE WOMEN'S MOVEMENT : 

120-22 (1976)). :,i 

47. See id. at 159. (At a 1970 national feminist demonstration at which partlclpam,.l 
were asked to wear lavender lesbian armbands as a symbol of solidarity, Frlcdan refused. ;\, 
"For me ••• the women's movement ... 'had nothing whatsoever to do with lesbianism. 1 .( 

48. s. EVANS . .supra note 37, at 294. See general!, LESBIANISM AND THE WOMEN'S 
MOVEMENT (N. Myron &. C. Bunch eds. 1975). 

49. NOW was the organization at the ccntcr of the women's movement and although 
its membership Included many active lesbians, the organization Itself consciously avoided 
lc~lan issues In the early days. Such homophobic attitudes appear to have been wone 
on the East Coast than on the West Coast. See D. MARTIN&. P. LYON. LESBIAN WOMAN 
256-76 (1972). 

50. Fossum, Women Law Profe.s.son, 1980 AM. B. FOUND. RES. J. 903, 906. 
54. Lesbians differed from heterosexual women in one very noticeable respect, howcwr. 

lesbians were denied custody of their children because they were deemed unfit mothers. 
Thus, there Is some early separate lesbian-feminist scholarship on custody. See e.g., Hunter 
&. Polikoff, Custody Righu of Lesbians, 25 BUFFALO L. REV. 691 (1976); Hitchens &. 
Price, Trial Stratei, in Lt.sbian Mother Custody C4JeJ: The Use of Exr,ert Testimony, 9 
GOLDEN GATE U.L. REV. 451 (1978-79). 

55. See general!, Kay, Equalit, and Difference: The Case of Pregnancy, l BERKELEY 
WOMEN'S L.J. l (1985); law, Rethinking Sex and the Constitution, 132 U. PA L. REV. 
955 (1984); Wlldman, The Legitimation of Sex Discrimination: A Critical Re.sr,on.se ro 
Su,mme Court Juri.sr,n«Ience, 63 OR. L. REV. 265 (1984); Williams, The Equalit, Crisis: 
Some Re/kction.s on Culture, Courts, and FeminiJm, 8 WOMEN'S RTs. L. REP. 175 (1982). 

56. This was the thesis of Ann Scales' first article. Scales, (Towards a Feminist 
JuriJprudence, 56 IND. L.J. 375 (1980-81)). 

57. The risk of pregnancy Is lower for lesbians, of course. And, statistically, fewer 
lesbians get pregnant (while they arc lesbians) than heterosexual women. Thus, accom• 
modatlon for pregnancy, although relevant for some lesbians, has never been at the top 
of the lesbian agenda. 

58. By "cultural feminist," l mean (loosely) those feminists who recognize the existence 
of a separate women's culture, which has values that ought to be reclaimed from the 
patriarchy. Sec generally Alison Jaggar's discussion of the politics of radical feminism, 
whkh focuses on the reinterpretations and re-conceptions of value by feminists who 
recognize how women's culture has been devalued by the patriarchy. A. jAOOAR. FEMINIST 
POLITICS AND HUMAN NATURE 249-55 (1983). 

Robln West uses the term "cultural feminist" to Include those feminists who believe 
that "the important difference between men and women is that women raise children 
and men don't." West, Uurist,f1'dence and Gender, 55 U. CHI. L. REV. I, 13 (1988)J. 
Thus, her use of the term is narrower than my understanding of the term. See infra 
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59. See e.g., Kuykendall, Toward an Erhic of Nurturance: Luce lrigara, on Mothering 
,nc1 Power, in MOTHER.ING, EssAYS IN FEMINIST THEORY 263 (J. Trcbllcot ed. 1984): 
luddick, Maternal Thinking, in MOTHERING: EssAYS IN FEMINIST THEORY 213 (J. 
Ttcbilcot ed. 1984). 

60. See West, supra note (58) at 1. West's claim that the law docs not recognize 
harms that stem from the connected experiences of women is not totally true. Tort 
claims for loss of consortium arc discussed by modern day courts in terms of injury to 
die relationship. See, e.g., Rodriguez v. Bethlehem Steel Corp., 12 Cal. 3d 382, 525 P.2d 

' 669, 115 Cal. Rptr. 765 (1974). Of course, early recognition of such claims occurred In 
• die days when wives were viewed as the property of their husbands. Thus, the theoretical 
• baia for early claims was property damage rather than relational harm. See M. CHAMALLAS 
', &. L KERBER. WOMEN. MOTHERS AND THE LAw OF FRIGHT: A HISTORY 5-6 (legal 
• History Program Working Papers Series 3, March 1989). 

61. Leslie Bender asks, for example, "Why ... do tort damages recognize financial 
~ loa and yet remain reluctant to recognize relational loss ... 1" Bender, .sur,ra note (36), 

: at 37. h 
• 62. I Include In "Stage Two" all theorists who reject the liberal feminist approac 
, of "Stage One," but do not (yet) embrace postmodcrnlsm. (See discussion of Stage Three 

infra (in the next section).) Because I do embrace postmodcrnlsm to the extent It eschews 
ascntlalism, universality, and the limits of categorization, I am wary of the categorization 

. J create by placing theorists Into what appear to be separate stages of feminist scholars~lp. 
,' I ask the reader to Imagine the boundaries as more fluid than my brief identification 

of the categories/stages suggests. 
63. C. MACKINNON. FEMINISM UNMODIFIED 32-45 (1987). " 
64. "(O)n the first day that matters, dominance was achieved . . . . Id. at 40. 
65. C. MACKINNON. SEXUAL HARASSMENT, supra note (29), at 174. 

66. Id. d h · 
, 67. See general!, A. jAGGAR. sur,ra note 58, at 249-302 and sources cite, t cr~m. 
• Jn the field of philosophy, there arc works that build ethical theory on womcns bonding 

to other women. See, e.g., J. RAYMOND, A PASSION FOR FRIENDS: TOWARD A PHILOSOPHY 
OF fEMALE AFFECTION (1986); S. HOAGLAND. LESBIAN ETHICS, TOWARD NEW VALUE 
(1988). 

68. Here, I mean mother in the broad social sense as a person who ls nurturing 
and self-sacrificing. 

69. West, .supra note (58J. 
70. Id. at 3. 7 
71. "Most women arc indeed forced into motherhood and heterosexuality." Id. at 1. 
72. Although she does not include herself In the list of legal scholars who have 

engaged In "cultural feminist" projects, she explains her "connection thesis," as applied 
to women In terms of women's biological connection to pregnancy. Thus, West ~as 
been desc;ibed by Joan Williams as a "biological determinlst." Williams, Decon.structmg 
Gender, 87 MtCH. L. REV. 797, 800 n.11 (1989). 

73. See, e.g., M. DALY. PURE LusT (1984); M. DALY. GYN/EcoLOOY (1978). 
74. See, e.g., s. HOAGLAND. supra note 67. 
75. "(l)f you look at ... whether women have ever not been su~!dinatc to men, 

. . . as I see It, If bottom is bottom then look on the bottom, and there is where 
women will be." fDuBois, Dunlap, MacKinnon &. Mcnkel-Meadow, Feminist Discourse: 
Moral Values and the Law-a Convenation, 34 BUFFALO L. REV. 11, 71 (1985) (hereinafter 
Feminist Discourse)). 

76. C. MACKINNON. FEMINISM UNMODIFIED. sut,ra note 63, at 39; Feminist Discourse, 
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77. C. MACKINNON, FEMINISM UNMODIFlED. Jupra note 63, at 39. 
78. Su, t.,., c. MACKINNON. FEMINISM UNMODIFIED, Jupra note 63, at 55-56, 305-

06 n.6. 
79. "Structural truths about the me.aning of gender may or may not produce blc 

numbers .... IT)o aay 'not all woman Isle) experience that,' as if that contraindicates 
sex apeci6city, ... Is to suggest that to be sex-specl6c, something must be true of 100 
percent of the aex affected." c. MACKINNON. FEMINISM UNMODIFIED. mpra note 63, at 
55. 

80. C. MACKINNON. FEMINIST THEORY OF STATE. mpra note 127), at 141-42 (footnoce'i 
omitted). ·I· 

81. For example, the image of the lesbian In the dominant culture Is that of a1 

masculi.ne, often predatory, character, the "butch" of the butch-femme lesbian couple:-' 
MacKlnnon'• references to lesbians often reinforce this stereotype. Su, t.g., C. ~ 
KINNON. FEMINIST THEORY OF STATE. Jupm note 1271, at 119 (lesbian sex ~ nat 
neccuarlly transcend the "erotlzation of dominance and submission"); C. MACKI 
SEXUAL HARASSMENT. supra note 129), at 206 (positing a lesbian harasser). I bel 
MacKinnon does herself (as well as lesbians) a disservice by not acknowledgin1 
reality of co-equal relationships that many lesbians experience. Indeed, the ext 
dissonance between traditional male-created concepts of lesbian existence and the 
of much lesbian existence tells us that the patriarchy had constructed lesbianism ill 
way that aupports lta norm of enforced heterosexuality. Although MacKlnnon rec 
this patriarchal response to lesbianism ("ll)esbians can so violate the sexuality I 
ln female gender stereotypes as not to be considered women at all," IC. MAC 
FEMINIST THEORY OF STATE, supra note 27,) at 110), she never reveals an unde 
of lesbian existence different from the patriarchal Image of the "butch." 

82. I mean this statement literally. Mary Dunlap, a lesbian lawyer, was on • 
it the Buffalo Law School with MacKlnnon (and others), entitled "Feminist 
Moral Values and the Law." Responding to MacKlnnon's view of "woman," s 
"man's" foot on her throat, Dunlap rose and sa.ld: "I am a woman standing •• •.~ 
I am not subordinate to any man." MacKinnon failed to acknowledge the •• 
relevance of Dunlap's life experience as a lesbian to her claim of non•subordl 
infra !text accompanying notes 115-1171; SU also c. MACKINNON, FEMINISM U 
mpra note 63, at 221, 305-06 n.6. 

83. Dalton, supra note 35. ~ 
84. These two camps parallel Robin West's prior categorization of femln!IU ,., 

cultural or radical. West, supra note 158). . .i, 
85. But su Reese, Tht Forgotttn Su: uJbianJ, Libtration, and tht Law, 11 W 

L.J. 354 (1975) (lesbilln-ccntered critique of areas of the law that Ignore the· ,r 

of lesbians). 
86. E.g., Catharine MacKlnnon. Stt, t.g., C. MACKINNON. FEMINISM U 

mpra note 63. 
87. Set C. MACKINNON. FEMINIST THEORY OF STATE. Jupra note (27L· ... 

MACKINNON, SEXUAL HARASSMENT. Jupra note 1291, at 206. Macl<innon • 
feminist jurisprudence would recognize that the question of gay and lesbian: 
question of sex equality rights. C. MACKINNON. FEMINIST THEORY OP 
note (27), at 248. Unfortunately, she docs not elaborate on this point 
articulate the connection between discrimination based on sexuality and 
based on gender, a connection that Is at the core of her theory. 

88. Set, e.g., C. MACKINNON, SEXUAL HARASSMENT. supra 
(discussing sexual harassment of gay and lesbian employees). 

89. Dalton, mpra note 35. 
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90. For an excellent overview of tmod : 
theorlsta In particular Jtt R ToNG i;;s crn femlmsm, and of these three French 
DUCTTON 217-33 (1989). • • EMINIST THOUGHT, A COMPREHENSIVE INTR0-

91. S. DE BEAUVOIR, THE SECOND SEX (1952) 
92• They have also been lnRuenced b J • 

Jllf,ra note 90, at 219-23. y acques Dcrrlda and Jacques Lacan. R. TONG, 

93. Id. at 219. 

·,. 94. See Dalton, Jupra note 35, at 7-8. 
.td.95. For an especially good critique of the fail f f, . 

tlowlcdge and understand the diffi h urc o emmlst legal theorists to 
EssenrialiJm in Ftminisr Ltgal Theo ;;e;ce t at race makes, Jtt Harris, Race and 

•. 96. I borrow the phrase "domi~;nt di::;;:.~~r;~ Rev. 581 (!990). 
diat current theories of child custody are shaped b h "d Martha Fineman, who argues 
~h excludes the mother's experience. Fine:..~ e D o~inant di~ourse," a discourse 

ge, and Ltgal Change in Child Custod D . '. I om,~ant DtJcoune, Pro/mional 
. (1988)). Ironically, I am rebelling against ; .. ~ci.s'.onma:rng, 101 .. HARV. L. Rev. 727, 

e of motherhood over othc·r mmant lscourse that privileges the 

note (58), at 28, claiming that c:~::;~~~:: 1;~5
:m;~i ct;cctions. Su also West, 

connection, l_s "our dominant feminist dogma." ' c ocuses on the mother-

..• <?3ln, Teaching Ftminist Legal Theory at Ttxas· Listtnin . 
. ions, 38 J. OF LEGAL Eouc. 165 (1988). Stt id 17 g to D,~mnct and ExplOl'ing 

•. luten to each other in a way that cncoura /t . 1, explaining that If students 
lhey will "connect" In ways that I ad dgcs I cnt16cation rather than contrast, 

S I e to ccper understanding 
. • pc man recognizes the limitations of thi 1 • • • 

diem very effectively." E. SPELMAN. INESSENT:A so ut1on, concluding, "But it doesn't 
. ST THOUGHT 3 (1988). L WOMAN, PROBLEMS OF EXCLUSION 

•. ,.:·This story comes most recently from Pat Willia I h 
. ptnons of color. Remarks by Pat Williams C -t,s•I ai: o~gh I have heard it from 
' Pine Manor, Massachusetts (June 1985) t~;ca h ga St_udlcs Conference on 

. -~ observations to me about persons of colo;' ave white friends who have • 
Olsen tells me that In 1960 at a Q k 

• there'll be no distinction th _ua/ eNr pcahce camp, they sang the following 
be hi ere, o, t ere'II be no d" tl lo h 

. . w tc / In that heavenly light; / There'll be no . . is net n t ere. / 
O~se~ ~o Patricia Cain (July 19, 1989). d1st1nctlon there." Letter 

.llulltln, Kmmg/Against tht Light'· AL k L . 
• Cruilcshank ed. 1982). • 00 at eJbtan Pottry, In LESBIAN STUDIES 

Ll. (quoting Adrienne Rich). 

'
·., Interview with Adrienne R • h d B 
' ic • quote in ulkin, supra note 100, at 44-

-~~ thla In my feminist legal theory class Most f th d 
Compulsory Htttro.sexualit d •. 0 e stu cnts arc women. 

~. 632 647-48 (f, y an Lesbian ExiJtenct, 5 SIGNS 631 (1980) 
~ • ootnotc omitted). • 

.. asb why, "(i)f women arc the earliest 
for both female and male children s~urces ~f emotional caring and 

. ·~ does not originally lead toward wo~ •• t e se?,rcld for love and tenderness 
·A us1,· ., . en···· . at 637 

aan rerspec1111t on Womtn's Studi . L • 
ed. 1982). eJ, tn ESBIAN STUDIES 194, 196 



111. Sa, e.g., Hartsock, The Fo::mi11i,1 S1u11Jj>u1111: IJ0::11duj>111g 1hr: liru1111J fur CJ Sj>cdJically 
Feminist Historical Materialism, in DISCOVERING REALITY 283-310 (S. Harding & M. 
Hintlkka eds. 1983), arguing that the material differences in men and women's lives 
determine their relative abilities to see reality. 

112. "Although feminism emerges from women's particular experience, It Is not 
subjective or partial, for no Interior ground and few If any aspects of life arc free of 
male power." C. MACKINNON, FEMINIST THEORY OF STATE, supra note I 27), at 116. 

113. Indeed, her theory of oppression is so complete that it has been described as 
"mctaphyslcally perfect." FeminiSI Discourse, supra note (75), at 70 (comment of Ellen 
DuBois); see also Bartlett, MacKinnon's Feminism: Power on Whose Terms? (Book Review), 
75 CALIF. L. REV. 1559, 1562-63 (1987). MacKinnon herself describes the system of 
male dominance as "metaphysically near!, perfect." c. MACKINNON, FEMINIST THEORY 
OF STATE, supra note (27), at 116 (emphasis added). For a refutation of the inevitability 
of women's subordination, see C. MACKINNON. FEMINISM UNMODIFIED, supra note 63, 
at 305--06 n.6 ("If subordination had to be, it would surely be a waste of time to light 
for women's rights."). 

111. C. MACKINNON, FEMINIST THEORY OF STATE, supra note (27(, at 51. 
115. Feminist Discourse, supra note 175), at 75 (emphasis In original). 
116. C. MACKINNON, FEMINISM UNMODIFIED. supra note 63, at 305-06 n.6. 
117. Id. 
118. Because I believe the self is developed in relation to others, it matters who the 

!'others" to my self are. If the most intimate "other" is a woman, then the self that I 
develop In relation to that other Is more likely to be woman-idcntilicd. 

119. C. MACKINNON, FEMINISM UNMODIFIED. supra note 63, at 305-06 n.6. 
120. Nor docs West believe it is true of all women; she specilically disclaims such 

a position. West, supra note (58), at 71. 
121. See ienerall, E. SPELMAN, supra note 98. 
122. Frye, supra note 107. 
123. Rich, supra note 101, at 618. 
121. And both versions of reality inform my knowledge of the world. As Nancy 

Hartsock explains: "The concept of a standpoint structures epistemology in a particular 
way. Rather than a simple dualism, it posits a duality of levels of reality, of which the 
deeper level or essence both includes and explains the "surface" or appearance, and 
indicates the logic by means of which the appearance inverts and distorts the deeper 
reality." Hartsock, supra note 111, at 285. 

Further Reading for Part Two 

Gender and Subjectivity 

The most 50phisticated analyses of the dilemmas posed by the category ~f "women" 
In feminist theory arc Denise Riley's Am I That Name? Feminism and the Caiegory of 
"Wome~" in History (Minneapolis: Univ. of Minnesota Press, 1988) and Elizabeth Spelman's 
lnusen11al Woman: Problems of Exclusion in Feminist Thouiht (Boston: Beacon, 1988). A 
number of essays reflecting the influence of poststructuralism have begun to redefine 
auch basic concepts as "feminism," "identity," and "subjectivity." Many of these arc 
collected In Coming to Terms: Feminism, TheorJ, Politics, ed. Elizabeth Weed (New York: 
Routledge, 1989); Feminism as Critique: On the Poliiics of Gender, ed. Seyla Benhablb 
~ .Drucilla ~melt (Minneapolis: Univ. of Minnc50ta Press, 1987); and Feminise Studies/ 
Cri~1cal Studies, ed. Teresa de Lauretis (Bloomington: Indiana Univ. Press, 1986). In 
addttlon, a number of essays on gender and subjectivity from the groundbrcaking British 
feminist Journal m/f have been collected in The Woman in Question: m/f. ed. Parvccn 
Adams and Elizabeth Cowie (Cambridge: MIT Press, 1990). For book-length treatments 
of similar themes, sec Jane Flax's Postmodernism in the Contemporary West (Berkeley: 
Univ. of California Press, 1989) and Judith Butler's Gender Trouble: Feminism and the 
Subwrsion of Identity (New York: Routledge, 1989). 

Recently, 50me feminist legal theorists have begun to incorporate poststructuralist 
and psychoanalytic theories into their critiques of law. In "Mind's Opportunity: Birthing 
a Poststructuralist Feminist Jurisprudence," 38 S1racuse L. Rev. 1129 (1987), Marie Ashe 
draws on the work of French theorists Jacques Lacan and Julia Kristcva in her attempt 
to Introduce a psychoanalytic theory of subjectivity Into feminist legal theory. In "The 
Doubly-Prized World: Myth, Allegory, and the Feminine," 75 Cornell L. Rev. 611 (1990), 
Drucilla Cornell combines this same tradition with recent Continental philosophy to 
develop a critique of feminist theories that equate the Feminine with the bodily experience 
of women; she urg~s feminists not to reject the Feminine as purely masculine fantasy, 
but to reconstruct Lt as the basis for a feminist ethics. On the much-debated question 

• of whether psychoanalysis is friend or foe to feminism, sec Juliet Mitchell's landmark 
work,. Ps,choanal,sis ~nd Feminism (New York: Vintage, 1975), which reappropriates 
Freudian psychoanalysis for feminism. For a critical overview of Lacan's work from a 
feminist perspective, sec Elizabeth Grosz, Jacques Lacan: A Feminist Introduction (New 
York: Routledge, 1990). Several of Lacan's essays on femininity, edited, with excellent 
Introductions, by Juliet Mitchell and Jacqueline Rose, arc collected in Feminine SexualitJ: 
Jacques Lacan and the Ecole Freudiennt, trans. Jacqueline Rose (New York: Norton, 
1985). Some of the best recent essays on psychoanalysis aod feminism are collected in 
Betwten Ps,choanalysis and Feminism, ed. Teresa Brennan (New York: Routledge, 1989). 
In an interesting discussion of feminist critiques of a psychoanalytic analysis of rape, 
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HUMAN RIGHTS QUARTERLY 

Positive State Duties to Protect 
Women from Violence: 
Recent South African Developments* 

Helene Combrinck** 

kA right provides lhe ralional basis (or a juslified demand."' 

I. INTRODUCTION 

In the past, attempts to improve legislative, judicial, and executive re­
sponses to violence against women in South Africa met with limited success 
at best. 1 For instance, in 1985 the South African law Commission consid­
ered, and rejected, various submissions that were aimed at improving the 
state's approach lo sexual offenses.1 In S v. M.,◄ the Supreme Court 
(Witwatersrand Local Division) rejected a challenge to the rule of evidence 

• This arlicle is a part of research conducled by the Women and Human Righls Project o( the 
Community law Cenlre of lhe University o( lhe Weslem Cape. The author wishes to thank • 
Sandy Liebenherg for valuable comments on previous drafts or the article. 

•• Hel~ne Comhrinclc received her B. luris, ll.B., Hons. 8.A., Polcherstroom University for 
Chrislian Higher Education; ll.M., University of Cape Town. She is Senior researchet al'lhe 
Women & Human Righls Project of the Community law Centre of the Universily of 1he 
Weslem Cape. 

1. HrNRY S11ut, BASIC" R1Gms: SURSISTINCC, AnlurNn ANO US Fo1111GN Pcx,cy 13 (1980). 
2. This article adopls the definition of violence against women set out in Article 1 -of lhe 

Declaralion on lhe Eliminalion of Violence against Women. Declaration on 1he 
Elimination or Violence Against Women, U.N. GAOR, 481h Sess., art. 1. U.N. Doc. 
A/Res/48/104 (1994) (hereinafter Violence Declaralionl. •mhe lerm 'violence against 
women' means any act or gender-based violence lhat results in, or is likely to resuh in, 
physical, sexual or psychological harm or suffering lo women, including lhreals of such 
acts, coercion or arbitrary deprivation o( liberty, whether occurring in public or in 
private life.• Id. 

3. Sou1H AFRICAN LAw COMMrsslON, WOMcN AND SfxuAt OrrcNCEs IN Sol.mi A11ocA (1985). See also 
l<ATHttYN Ross, WOMEN, RAl'f, AND Vo.FMC! IN Sourn Arw,cA: Two P1tnM1NA1tv SruDl!s 12-1 S . 
(1993). 

4. 1992 (2) SACR 1fl8 (W). 
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that requires a judicial officer to regard the evidence of complainants in 
sexual offense cases with caution (known as the cautionary rule).s In 
retrospect, one likely could attribute this situation on the one hand to a lack 
of political commitment to improve the position of women generally,-and 
on the other hand to a lack of clarity on the government's duties •~wards 
women who are subjected to violence. Judicial insensitivity to gender 
refonn also played a role.• 

The 1993 Interim Constitution' guaranteed a right to freedom and 
security of the person; however, protection against violence as an aspect of 
the right to security of the person was not explicitly mentioned. 8 The 
question whether positive duties exist to protect individuals against viol"ence 
(and whether such duties would apply in the case of violence against 
women) was unspecified and thus left to judicial interpretation.' 

The adoption of section 12(1 )(c) of the 1996 Constitution, 10 which 
specifically entrenches the right Nto be free from all forms of violence from 
public or private sourcest" has altered this position significantly. Although 
the inclusion of this right might have far-reaching implications generally, its· 
effect likely will be felt most keenly in the area of violence against women. 

The issue of state obligations has also been drawn into sharp focus 
recently by the participation of the South African government at the UN 
Fourth World Conference on Women held in Beijing in 1995, and the 
commilments undertaken by the Beijing Declaration and Platfonn of 
Action. 12 Subsequent to the Beijing Conference, the South African govern­
ment also ratified the Convention on the Elimination of All Forms of 
Discrimination against Women. 11 

S. S v. M., 1992 (2) SACR al 188. See ~allyl.H. Hof,MAN & D. Zmm, THE Sou,H ArtlCAN 
LAW o, EYIO(Nct 579--30 (1988). 

6. See, e.s., S v. Ncanywa, 1993 (2) SA 567 (A) (finding that the •manta! rape exemption" 
forms part of South African law, and precludes a conviction of a man on a charge of 
raping his wife). Section 5 of the Prevention of Family Violence Act t33 of 1993 has 
subsequently amended the legal position regarding marital rape by providing that a 
husband may be convicted of raping his wife notwithstanding any provisions In 

7. 
8. 

9. 
10 . 
11 . 
12. 

common law.§ 5 of Prevention of Family Violence Act 133 of 1993, 1991-96 JSRSA. • 
S. Afa. CONST. (Interim Constitution, 1993). 
Id. eh. 3, § 11(2) (protecting against tortufe of all kinds, but no« specifically against 
violence). 
Id. eh. 1, § 4(1). 
S. Afa. UlNST. (1996) eh. 2, § 12(1)(c). 
~ . 
Fourth World Confen!na on Women: Adlon for Equality, Development, and Peace, 
Beijing Decfaration and Platfonn for ~dion, U.N. GAOR, U.N. Doc. A/Conf.177n0 
(1995), reprinted in R£ro«T o, TH£ FOUITH WOlllo CONf(l£NCt ON WON/f.N (1995) (recom­
mended to the UN General Assembly by the Committee on the Status of Women on 
7 Oct. t995) !hereinafter Beijing Platform! . 

13. Convention on the Eltmln,illon Q{_AllForms of Discrimination A alnst Women, adopted _ 
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A civil action recently instituted by a rape survivor•• against the South 
African Ministers of Safety and Security and Justice raises a number of 
interesting questions regarding the state's duties to take particular steps to 
protect women against violence and liabilities that could arise from failure 
to take such action. The plaintiff in this matter, who was brutally raped and 
assaulted by two men, is alleging that various state officials were negligent 
in granting the two accused men bail on similar, though unrelated, charges 
before her attack. '5 

Against this background, this article aims to establish the combined 
influence of the South African Constitution and recent developments in the 
sphere of international human rights law on state obligations to address 
violence against women. It first examines the nature of state duties created 
by human rights generally. It evaluates the role of international law in the 
interpretation of the South African Bill of Rights, and subsequently analyzes 
the obligations created under a number of international human rights 
instruments. This analysis is then used as a basis for examining the effect of 
the inclusion of the right to be free from violence in the Final Constitution. 16 

The article finally draws conclusions regarding the scope and implications 
of this right and related duties created by international law. 

II. THE NATURE OF OBLIGATIONS GENERATED BY HUMAN RIGHTS 

As a general point of departure it is useful to examine the nature of duties 
created by human rights. Shue suggests a conceptual typology of duties that 
goes beyond the usual assumption that every right has "a correlative duty."'11 

He instead proposes that every basic right assumes three types of duties (all 
of which must be performed if the basic right is to be fully honored, though 
not necessarily by the same individuals or institutions): a duty to avoid 
violating the right in question, a duty to protect from violation of the right, 
and a duty to aid those whose rights have been violated. 18 The right to 
physical security thus has three correlative duties: 

34/36 (1980) (entered into force 3 Sept. 1981), reprinted In 19 I.L.M. 33 (1980) 
!hereinafter Women's ConventionJ. 

14. This article prefers the lerm •survivors• of violence againsl women rather than "vlclims. • 
15. Two olher women have also recenlly announced the instilution of actions against the 

Ministers of Justice and Safety and Security on similar grounds. See Verkragter op 
8o(8tog: Vroue Eis by Ministers (Rapist on Bail: Women Sueing Ministers/, D1E BuRGER, 

25 Oct. 1996, at 4 (Capetown, S. Afr.). 
16. S. A,1. CONST. (1996) eh. 2, §§ 9, 10 (guaranteeing the right to equality and human 

dignity respectively). The rights to equality and human dignity are also important in the 
context of providing women with protection from violence. However, this article 
specifically focuses on the right to be (ree from violence. 

17. SHu1, .wpra note 1, at 52. 
IR. lrl. 
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1. duties not to eliminate a person's security (avoidance); 

2. duties to protect people against deprivation of security by others 
(protection); and 

3. duties to provide for the security of those unable to provide for their 
own (aid).19 

Although Shue has employed his lriparlite analysis successfully to 
illustrate the muhilayered nature of social and economic rights (in lhe 
context of comparison with civil and political rights),20 this classification 
also provides a useful analytical framework when examining state responsi- • .. 
bility in international law for violence against women. The need for such a 
framework becomes apparent when one considers the specific nature of 
violence against women: in the vast majority of cases, the act of violence is 
not committed or sanctioned by a state agent acting in an official capacity, 
but by one private person against another. In this context, one could use a 
simplistic view of the nature of duties generated by human rights to absolve 
the state from responsibility, because "the state has not caused the harm." 

However, under international law, state responsibility is generated 
when state conduct constitutes a breach of its international obligations, 
such as the obligations contained in customary or treaty-based human rights 
law.21 The "general" human rights treaties (like the International Covenant 
on Civil and Political Rights, 12 the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, u and the American Conven­
tion on Human Rights2◄) all contain provisions that impose duties on state 
parties to "respect and ensuren the recognized rights of all individuals under 
their jurisdiction. 25 This general obligation is coupled with a duty to take the 

19. See id. al 52-53. 
20. Id. at 53. See also Craig Scott & Patrick Macklem, Constitutional Ropes o( Sand or 

Justiciable Guarantees?: Social Rights in a New South African Constitution, 141 U. PA. 
L. Rtv. 1 (1992). 

2 I. See THOMAS M1RON, HUMAN RIGHTS ANO Huw.NrrA•tAN NO!!MS .._~ Cusmw,av LAW 1 SS (1989); 
Rebecca Cook, State Accountability Under the Convention on the Elimination o( All 
Forms o( Discrimination Against Women, in HUMAN RIGl-tTS Of WOMtN: NATIONAi ANO 

INT!RNATIONAt Pitsl'tCTM:s 228, 237 (Rebecca Cook ed., 1994). 
22. International Covenant on Civil and Political Rights, adopted 16 Dec. 1966, G.A. Res. 

2200 (XXII, U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999 
U.N.T.S. 171 (entered into force 23 Mar. 1976) !hereinafter ICCPRJ. 

23. European Convention for the Protection of ~uman Rights and Fundamental Freedoms, 
opened for signature 4 Nov. 1950, 213 U.N.T.S. 221, Europ. T.S. No. S (entered into 
(orce 3 Sept. 1953) !hereinafter European Convention). 

24. American Convention on Human Rights, signed 22 Nov. 1969, O.A.S.T.S. No. 36, • 
O.A.S. Off. Ree. OEA/Ser.lN/11.23, doc. 21, rev. 6 (1979) (entered into force 18 July 
19711), reprinted in 9 1.l.M. 673 (1970) (hereinafter American Convention!. 

25. See ICCPR, supra note 22, art. 2(1); Euro;,ean Convention, supra note 23, art. 1; 
American Convention, supra note 24, art. 1 (1 ); see also The African Charter on Human 
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necessary steps to adopt such legislative or other measures as may be 
necessary to give effect to the rights recognized. 26 

Although it might be stated as a general principle that a state is 
responsible neither for all acts or omissions taking place in its territory nor 
for act.s or omissions of private Individuals not acting on the state's behalf, 11 

the formulation of obligations in the human rights documents referred to 
above has two important implications: 

1. states have positive obligations to establish and maintain the 
necessary legal and other institutions and remedies through which 
the rights can be guaranteed; 

2. states should exercise due diligence to prevent violations by 
nongovemmental actors where the acts of private parties threaten lo 
undermine the rights guaranleed. 11 The obligation to respect rights 
and lo prevent violations is not confined to a restriction of govern­
mental action, but must to some degree extend to positive govern­
ment action to overcome violations of rights by private actors. 19 

This was the approach taken by the Inter-American Court of Human 
Rights when it examined the responsibility of the government of Honduras 
for the unexplained disappearance of individuals in the Ve/Asquez Rodrfguez 
case. 10 The court slated that the obligation to ensure the free and full 
exercise of the rights recognized by Article 1 ( 1) of the American Convention 
implied the duty of every stale "to organize the governmental apparatus" in 
such a way that this goal could be juridically ensured. 11 In addition, the 
obligation to ensure the exercise of rights included the requirement that 
states •prevent, investigate and punish any violation of the rights recognized 
by the Convention and, moreover, if possible attempt to restore the right 
violated and provide compensation as warranted for damages resulting from 
the violation. "l2 The critical question, therefore, is whether the stale 
demonstrated a lack of due diligence by allowing the act of violation to take 

-· I 

26. 

27. 
28. 
29. 
30. 

31. 

and Peoples' Rights, OAU Doc. HR/PUB/IJ0/1, art. 1, fl!Prinlttl In UN11tD NATIONS, THt 
A,- CHAm• ON HUMAN ANO Ptoftu' Rons (1990) !hereinafter African Charter). 
See ICCPR, supra note 22, art. 2; American Convenllon, supra note 24, art. 212); 
European Convenllon, supra note 23, arts. 1, 13. 
See MuoN, supra note 21, at 155. 
See id. at 164. 
See Cook, supra note 21, at 237-38. 
VelAsquez Rodriguez Case, 1 166, Case 7920, Ser. C, No. 4, Inter-Am. Ct. H.R. 35, 
O.A.S. Doc. OEA/Sed/V/111.19, doc. t3 (1988) 0udgment of 29 July 1988) !hereinafter 
VelAsquez Rodriguez Case). 
VelAsquez Rodriguez Case, Case 7920, Ser. C, No. 4, Inter-Am. Cl. H.R. 35, 1 166 
Cdj5cusslo1 American Convention, supra note 24, art. 1(1)). 
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place, either with its support or acquiescence, or by failing to take steps to· 
prevent the act or to punish those responsible.u . 

In casu proviso the court held the government of Honduras liable for 
failing to guarantee the rights to life and security of the person under the: 
American Convention. The state was responsible because it failed to 
exercise due diligence in preventing unexplained disappearances, and the 
court required the government to employ all means within its power to 
investigate the disappearances, identify the perpetrators, and impose pun­
ishment as provided by law. 14 

Although the robust approach taken by the Inter-American Court is 
welcomed,' 5 one should note that the horizontal applicability of slates' 
obligations is still problematic,J 6 often depending on the interpretation of 
the provision in question (i.e. language, context, purpose, and objecl)." 

The Shue analysis of threefold duties generated by human rights 
(avoidance, protection, and aid) accords with the interpretation in the 
Velasquez Rodrfsuez case, that. the state is under obligation to prevent, 
investigate, punish, and compensate for all violations of human rights. This 
~rticle ~ill n~w examine how these obligations have developed in existing 
tnlemaltonal instruments relevant to violence against women. 

Ill. INTERNATIONAL HUMAN RIGHTS STANDARDS 

A. Value or International lnstnnnents fn Determining DuliN of the 
South African State under the 1996 Constitution 

Prior to the adoption of the Interim Constitution, international law did not 
play a prominent role in the advancement of human rights in South Africa.Ja 
However, the Interim Constitution made it clear that international law was 
to be accorded more significance in South African law." In terms of the 
1996 Constitution, international law will (inter alia) play a role in the 
interpretation of the provisions of the Bill of Rights, because section 39(1 )(b) 

' 

33. See MtltON, supra note 21, at 171. 
34. Vel~~z Rodriguez Case, Case 7920, Ser. c. No. 4, Inter-Am. Ct. H.R. JS, 11 176-

83
• 

35. See Cook, supra note 21, at 238. 
36. See P. VAN Dllk & G.J.H. VAN Hoo,, THton ANO P1ACncl Of rHl EUIOl'fAN COtMNTION ON 

HUMAN Rom 17 (1990). 
37. See MclON, supra nofe 21, at 169. 
38. See generally John Duga,d, The Role of International l.aw in lnlerpreling the Bill of 

Rights, 10 s. Art.,. HUM. Rn. 208, 208-10 (1994). 
'I ~ •- r-•-- I -•--t- r---••• ·• • - - - ~ -
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provides that a court #must consider international law" when interpreting 

the Bill of Rights.40 
. • • 

The importance of this section lies in the fact that 1t does not ltm1t a 
court's inquiry to treaties to which South Africa is party or to rules of 
customary international law that have been accepted by t_he courts. ~ugard 
explains that this implies that South African _courts w,11 _ be required to 
consult all sources of international law recognized by Article 38(1) o! the 
Statute of the International Court of Justice: internatio~al conv~n!•?ns, 
international custom, the general principles of law recognized by c1v1l1zed 
nations, judicial decisions, and the teaching of publicists.~

1 
_ • 

This approach, which has been endorsed by the Const1tut1on:! Court in 
its consideration of the death penalty in S v. Makwan~ane, h_as _the 
advantage of not requiring an inquiry into whether. a particular pri~c'.ple 
contained in one or more human rights conventions 1s backed by_ su~f1c1ent 
state practice and opinio juris to qualify as a_ customary rule binding ~n 
South Africa. Instead, guidance may be sought in the l_a~guage employe~ in 
multilateral human rights conventions and the dec1s1ons of convention-

interpreting bodies.0 
. . . . 

Accordingly, this article will examine certain mternat,o~al_ instru~ents 
in order to establish their legal nature in the context of pu~lic internatio~al 

. law and the substance of obligations created by such instru~e~ts (i.e. 
whether the instrument creates obligations that are legally ~indi~g, ?r 
whether such norms, while nonbinding, may be taken into cons,derallon in 
the interpretation of the Bill of Rights), and to establish the substance of 

obligations created by such instruments. 

B. Convention on the Elimination of All Forms of 
Discrimination Against Women 

1. Nature of Document 

.1 The Convention on the Elimination of all Forms of Discriminati?n Against 
' Women has been described as the "definitive international legal instrument 

requiring respect for and observance of the human rights of women."
44 

It 

40. s. Ar•. CONST. (1996) eh. 2, § 39(1)(b). . . 1 f d 1 
41. Dugard, supra nole 38, al 212-13 (enumf eraling sourc3es8(1olf internlatd•~~a216aw)un oeu;945n 

the Statute of the International Court o Justice, art. , cone u c:u " • 
u.S.T.S. 993, entered into force 24 Oct. 1945, reprinted in 1 WESTON I.H.2). 

42. 1995 (6) BCLR 665 (CC),§§ 6860-F. 
43. See Dugard, supra note 38, at 213. . • • • • 
44

. Fayeeza Kathree, Convention on the Elimination of All Forms of O,scr,mmat,on A~amst 
\Vnmrn 11 5 /\,, I Ht•M. Rr<. 421. 421 (1qq5). 
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prohibits all gender-based discrimination that has the effect or purpose of 
impairing the enjoyment of fundamental rights and freedoms.•s 

South Africa ratified the Women's Convention;46 thus, in terms of 
international law, South Africa is bound by the obligations created by the 
Convention.47 In addition to the direcl implications of ratification of the 
Convention, the provisions of treaties may constitute evidence of interna­
tional custom under certain circumstances.48 

2. Obligations Regarding Violence against Women 

Article 1 of the Convention defines discrimination against women as any • 
distinction made on the basis of sex that has the effect of impairing the 
enjoyment by women of human rights and fundamenta1 freedoms.4q 

Although "at least six articles of the Convention arguably" relate to violence 
against women, the Convention (surprisingly) does not expressly mention 
violence against women.so 

Because of pressure exerted by women's organizations,5' the Commit­
tee on the Elimination of Discrimination Against Women (CEDAW) adopted 
a general recommendation and comments that state how the Convention 
should be interpreted to cover violence against women and explain the 
nature of government obligations.52 General Recommendation 19 states that 
the general prohibition of gender discrimination includes "gender-based 
violence-that is, violence that is directed at a woman because she is a 
woman or that affects women disproportionately. "5' This Recommendation 
also confirms that violence against women constitutes a violation of 
women's human rights irrespective of whether the perpetrators are state 
officials or private individuals: "States may also be responsible for private 
acts if they fail to act with due diligence to prevent violations of rights or lo 
investigate and punish acts of violence, and to provide compensation." 54 

45. Women's Convention, supra note 13, art. 1. 
46. See first South African Government Report on the Convention for the Elimination of All 

forms of Discrimination Against Women (1997), available on <htlp://www.sacs.org.za/ 
gov/welfare/docs> (noting that ratification took place on 15 December 1995). 

47. See IAN 8ROWNtK, P11NC1P1£s or Pu81.ic INfllNATIONAL LAw 12 (1990). 
48. See id. al 5, 12. 
49. Women's Convention, supra note 13, art. 1. 
50. Joan Fitzpatrick, The Use o( International Human Rights Norms to Combat Violence 

Against Women, in HUMAN RIGHTS: NA110NAL AND INtlRNATIONAL PllSPliCTMS, supra note 21, al 
532. See generally Women's Convention, supra note 13, arts. 2, 3, 6, I 1, 12, 16. 

51. See Kathree, supra note 44, al 426. 
52. See General Recommendation 19, U.N. GAOR, Committee on the Elimination of 

Discrimination Against Women, 11 th sess., at 1, U.N. Doc. CEOAW/C/1992/l.1/ 
Add. I 5 (19921. 

53. Id. 1 7. 
54. Id. 1 IO. 
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CEDAW also found that in order to fulfil their duties under the Women's 
Convention, states must take all measures necessary to provide effective 
protection to women, including comprehensive legal, preventive, and other 
measures.55 

C. Oedaration on the Elimination of Violence 
Against Women (Violence Oedaration)54 

1. Nature of Document 

This Declaration was adopted by the UN General Assembly in 1994. A 
resolution of the UN General Assembly is not a treaty, which states may 
ratify and by which they are bound, but rather a nonbinding statement that 
sets out a common international standard that UN member slates should 

.· follow.s7 However, such declarations may provide a basis for the speedy 
consolidation of customary rules.58 

2. Obligations Regarding Violence against Women 

The Declaration defines the term #violence against women" to include any 
ad of violence against women #that results in, or is likely to result in, 
physical, sexual or psychological harm or suffering to women .... "59 This 
definition thus places acts of violence committed by private actors squarely 
within the ambit of the Declaration. Article 2 confirms this proposition by 
setting out specific instances of violence occurring in the family, in the 
general community, and perpetrated or condoned by the State,60 

Article 4 of the Declaration declares that "lsJtates should condemn 
violence against women and ... should pursue by all appropriate means 
and without delay a policy of eliminating violence against women •••. "61 

It also lists a number of measures to be taken to achieve this result that are 
reminiscent of the legal, preventive, and protective actions set out under 
General Recommendation 19 of the Women's Convention.62 
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The Declaration places these obligations within the framewortc created 
by the Women's Convention and other human rights instruments in the 
sense that it obliges states to consider #ratifying.· or acceding to the 
Convention"' where they have not yet done so,63 and to include #informa­
tion pertaining to violence against women and measures taken to imple­
ment the present Declaration" in their submission of reports as required 
under relevant human rights instruments.64 

D. Beijing Declaration and Platform of Action 

1. Nature of Document 

The Beijing Declaration and Platform of Action sees its function as "an 
agenda for women's empowerment. "65 According to Brownlie, the state­
ment of conclusions of a conference of states may be, a form of multilateral 
treaty, but even if it is only an instrument recording decisions not adopted 
unanimously, the result may constitute cogent evidence of the slate of 
customary law on the subject concemed. 66 One may thus conclude that 
although the Platform is not legally binding per se, it may provide evidence 
of emerging norms of international custom.61 At minimum, the Platform 
does constitute solemn political commitments by states. 

One of the Platform's main themes is that there are areas of particular 
urgency that stand out as priorities for action. These special concerns have 
emerged from a review of progress since the Nairobi Conference in 1985.611 

For each of the critical areas of concern established in the Platform the 
problem is diagnosed and strategic objectives are proposed with con~rete 
actions to be taken by various actors in order to achieve these objectives.6' 
The Platform proposes that all actors should focus action and resources on 
these strategic objectives. II also cautions that 

Iii mmediate action and accountability are essential if the targets are to be met 
by the year 2000. Implementation is primarily the responsibility of Gove~n­
ments, but it is also dependent on a wide range of institutions in the public, 

55. See Id. , , 1-J. caused lo women who are subfected to violence; Article 4(gl also requires states to wof1c 
56. Violence Declaralion, supra note 2. 10 ensure that women suhjected lo violence have specialised assistance such as inter 

57_ See 8ROWNtll, supra note 47, at 14. See also HuM"'" Rnm WATCH, V101.1MC1 AGAINST WOMtN alla, rehabilitation, counselling and health.-and social services. • ' 
"" Sou1H A,ao 39 (1995). 63. Id. art. 4(a). 

58. See BROWNlll, supra note 47, al 14. 64. Id. art. 4(m). 
59. Violence Declaration, supra note 2. art. 1. 65. Beijing Pfatfonn, supra note I 2, , I. 
60. Id. art. 2. 66. BROWNtlE, supra note 47, al 14. 

Id 4 67. This is so except for provisions in respect of which reservations are noted 
61. • art. • d I I • ·1 I bo 68 "'-- B ... PI ~ • 

Id. art. 4(aH ). For example, Article 4(d) enjoins states to _eve op f)l'n:;~~~~.~~~~'.:__ _ --~ • = ,J'''"~ at,orm, supra note I 2, , 45. 
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private and non-governmental sectors at community, national, subregional/ 

regional and international levels.
70 

The first step in the process of implementatio~ of the Pl~tfo~m was •~ 
review objectives and programs in terms of the act10ns for ':"h1ch 11 ca_lled. 
The Platform asked governments to develop implementation strategies for 
the Platform, preferably by the end of 1995, and urged governmen~

2 
•~ have 

their strategies or plans of action developed by the _end of 199~- These 
implementation strategies should be comprehensive, have t1me-bou_nd 
targets and benchmarks for m~nitoring, an~ in<;,I,~de proposals for allocating 
or re-allocating resources for 1mpleme~tat1on. ... 

South Africa participated officially m the Be1Img Co~f~rence through a 

-! 
I 

delegation led by Health Minister Dr. Nkosazana Dlam1m-Zuma, an_d the 
South African government adopted all parts of the Platform without 
reservations. In a speech to the Conference, Dr. Dlamin~-Zuma slat~ that 
the South African government Npledges itself to the full 1~plementatm~ of 
this programme as a major step to achieve the non-sexist South Afnca, 

which is our ultimate goal."' 4 

2. Obligations Regarding Violence against Women 

Violence against women is one of the critical areas of co~cern _in wh~ch 
governments the inlernational community, and civil society (Including 
nongovernm~ntal organizations and the private sector) are called upon to 
take strategic action.75 The Platform adopts the definition and. sco~ of 
application of violence against women from the Violenc~ Declarallo~, and 
amplifies them. It adds that N(o)ther acts of violence agamst women '":lu~e 
violation of the human rights of women in situations of armed conflict,~~ 
particular murder, systematic rape, sexual slavery and _f~rc~ pregnancy. 
Violence against women also includes Nforced stenhzat1.on a~~ forced 
abortion, coercive/forced use of contraceptives, female mfant1c1de and 

I I • 1'78 
prenata sex se ecllon ...• 

70. 
71. 
72. 
73. 
74. 

75. 
76. 

77. 
7/l. 

Id. 1 286. 
See Id. 1 296. 
Id. 1 297. 

~ artment of welfare Report on the Soulh African Government's Commitme~ts 
Arl~ing out of the Fourth UN Women's Conference, Beijing 3 (1995), at 3 (on file wit~ 

author) !hereinafter Welfare Report!. 
See Beijing Platform, supra note I 2, 1 46. 12 1 
See Violence Declaration, supra note 2. art. 1. Cf. Beijing Platform, supra note , 

113. 
Beiiin,: Pl,,t(orm, s11pr,, note 12, 1 114. 
ttl. , 115. 

1998 State Duties to Protect Women from Violence 677 

The Platform describes its strategic objective D.1 as "integrated mea­
sures to prevent and eliminate violence against women."" These measures 
to some extent replicate the provisions of Article 4 of the Declaration as set 
out above,llll with a number of additional provisions relating to various 
aspects of the obligations to prevent, investigate, punish, and compensate 
survivors of violence against women.81 • 

Strategic objective 0.2, which relates to the study of the causes and 
consequences of violence against women and the effectiveness of preven­
tive measures, similarly includes a number of actions to be taken inter alia 
by governments and various other agencies.82 The third strategic objective .. 
relating to violence against women is to "lelliminate trafficking-in women 
and assist victims lofJ violence due to prostitution and trafficking. "83 

E. lnter•American Convention on the Prevention, Punishment and 
Eradication of Violence Against Women14 

1. Nature of Document 

The Organization of American States (OAS) adopted the Inter-American 
Convention on the Prevention, Punishment and Eradication of Violence 
Against Women (also referred to as the "Convention of Belem do Para") in 
June 1994, but it has not yet come into force. The document recognizes a 
need to provide the Inter-American system with an international instrument 
that will address the problem of violence against women.85 This Convention 
is significant in the sense that it is the first legally binding international treaty 
focusing specifically on violence against women. The Convention is only 
open to (and would only be legally binding on) OAS member slates; 
however, it might also exert a broader influence in the generation of 
customary international law. 

79. Id. 1 124. 
80. Violence Declaration, supra note 2, art. 4. 
81. See Beijing Platform, supra note 12, t 124. For Instance, states are required to #lalcfopt 

and/or Implement and periodically review and analyse legislation to ensure its 
effectiveness in eliminating violence against women, emphasizing the prevention of 
violence and the prosecution of offenders .... • Id. 1 124(d). 

82. Id. 1 129. 
83. Id. 1 130. 
84. Inter-American Convention on the Prevention, Punishment and Eradication of Violence 

Against Women, #Convention of Bel~m do Par~," adopted9 June 1994, OAS/Ser.L.V/ 
11.92/doc.31 rev.J (1994) (not in force), reprinted in 33 l.l.M. 1534 (1 <J<J4), availa/Jle on 
<http://oasunix1 .oas.o,w'EN/PROGICIM/paraie.htmb !hereinafter Inter-American Con• 
ventionl. 

RS. lrl. pmhl. 
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2. Obligations Regarding Violence Against Women 

The Convention essentially also adopts the definition116 and scope
87 

of 
violence against women as stated in the Violence Declaration. 88 Article 3 
explicitly states that •telvery woman has the right to be free from violence 
in both the public and private spheres."" In addition, "States Parties 
recognize that violence against women prevents and nullifies the exercise 
of" other fundamental human rights.90 Article 6 links the right to be free from 
violence with "lt)he right of women to be free from all forms of discrimina-

tion."" 
In terms broadly similar to Article 4 of the Violence Declaration, 

Article 7 sets out that state parties agree to pursue policies and legislation 
to prevent, punish, and eradicate violence against women. They also 
undertake to comply with a number of specific duties to achieve that 
result.91 The state parties also •agree to undertake progressively specific 
measures, including programs" aimed at the achievement of particular 

results.93 

The Convention includes several measures aimed at enforcement and 
accountability. State parties are required to include information on 
measures adopted (as well as any difficulties in applying those measures) in 
their national reports to the Inter-American Commission of Women.94 State 
parties, as well as the Inter-American Commission of Women, may request 
an advisory opinion on the interpretation of the Convention from the Inter­
American Court of Human Rights.95 As well, "I a)ny person or group of 
persons, or any nongovernmental entity legally recognized in one or more 
member states of the Organization tof American States!, may lodge petitions 
with the Inter-American Commission on Human Rights containing denun­
ciations or complaints of violations of Article 7 of this Convention •••• "

96 

86. 
87. 

88. 
89. 

Id. art. 1. 
Id. art. 2. The scope of application-especially Article 2(a)-differs slightly. Id. art. 2(a) • 
However, the essence remains the same. 
Violence Declaration, supra note 2, art. 1. 
lntef'•American Convention, supra note 84, art. 3. 

90. Id. art. s. 
91. 
92. 

Id. art. 6. . h 
Id. art. 7. For Instance, state parties are required to -adopt leg~I measures to requir':. t e 
perpetrator to refrain from harassing, Intimidating or threatening the woman • • • • Id. 
art. 7(d). 

93. Id. art. 8. 
94. See id. art. 10. 
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F. Report Submitted by Special Rapporteur on Violence Against Women 

In l994, the UN Commission on Human Rights" appointed a Special 
Rapporteur on Violence against Women. Her task was to report on the 
causes and consequences of violence against women and to recommend 
ways. of eliminating such violence. 99 The Special Rapporteur's first report 
(spectficall_y dealing with domestic violence) describes state responsibility in 
!he foll?wing terms: "In the context of norms recently established by the 
international community, a State that does not act against crimes of violence 
against women is as guilty as the perpetrators. States are under a positive, 
duty lo prevent, investigate and punish crimes associated with violence 
against women." 99 

G. Summary 

Comparisons of the instruments referred to above indicate areas of similarity 
as well as marked differences. 

1. Point of Departure: Frameworks 

CEDAW's Recommendation 19 and the Violence Declaration 100 both 
approach violence ~gainst women from an equality point of view,'°' 
although the Declaration also considers violence against women a violation 
of human rights.102 The Beijing Platform essentially adopts this "dual 
approach• as well. '03 !he Inter-American Convention recognizes a separate 
rtgh_t to be free f~om violence, 104 in addition to acknowledging that violence 
agamst women 1s an offense against human digni1yu1s that also undermines 
the enjoyment of other rights.106 

97. This Is a non-treaty body set up by the Economic and Social Council under the UN 
Charter. See hAN1C NEWMAN & 0AWJ Wnsseco01, INrtlNATIONAl HUMAN RiclfTl 5-6 (1990). 

98. See HUMAN RicHts WAYCH, supra nole 57. at 42-43. , 

100. 

99. Preliminary Reporl submitted by the Special Rapporteur on Violence l.gainst Women 
its. Causes a"!' Consequences, Ms. Rae/hi/ea Coomaraswamy, Submitted in l.ccorrlanc; 
w,th Commission on Human Rishts Resolution 1994/45, U.N. ESCOR, Comm'n on 
Hum. Rts., 501~ Sess., Agenda Item 1 l(a), at 18, U.N. Doc. ~N.4/1995/42 (1995). 
See senerallyViolence Declaration, supra note 2, art. 3; General Recommendation 19 
supra note 52, , , 1, 7. ' 

102. 
103. 
104. 
105. 

But cf. Fitzpatrick. supra note SO, at 533-40 (raising the interesting question or whether • 
an equality paradigm Is userul Of counterproduclive In addressing violence againsl 
women). 
Violence Declaration, supra note 2, art. 3. 
Beijing Platform, supra note 12, , 112. 
lntef'-American Convention, supra note 84, art. J. 
Id. pmbl. 
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Fitzpatrick points out that these different frameworks lea~ to subtle 
differences in content. 101 for instance, CEDAW clearly defines sexual 
harassment (in the context of discrimination), whereas the Violence Decla­
ration simply lists #sexual harrassment and intimidation at work."

101 

2. Legal Status of the Documents 

The legal status of the documents is variant as well. Although the Wo~en's 
Convention is binding on the South African state, the fact that the dut,_es set 
out above are specified in General Recommendation 19 (rat_her ~han m the 
Convention itself) may impact their effect. In terms of practical 1mplemend 
tation, one also h;s to consider the documented limitations of CEDAW an 

the Convention.' 09 
,, h d f 

The Violence Declaration, on the other hand, ha~ t _e ~ .vantage ~ 
being universal in its coverage," but its immediate v~lu.e •~ d1mm1shed by its 
legally nonbinding nature and by the inherent hm1tauons of the other 

instruments upon which it relies. "0 
. • • 

The primary importance of the Beijing Platform 1s that ,t makes the ~s~ue 
of violence against women a priority by identifying it as one of th~ "lc)nt1cal 

f ern ""' Although the Platform does not establish legally 
areas o cone • 1 1 ·t t that the 
binding norms, it does comprise formal po itica comm, men s 
South African government has endorsed in clear terms •. 

The Platform elaborates on the obligations set out m General Recom­
mendation 19 and the Violence Declaration in_ the sense that although the 
ultimate obligation to prevent, investigate, punish, and compensate for ~cts 
of violence against women rests with governments, the Platfo~m _ass1g~~ 
responsibilities to other role-players (e.g., nongovernmental orgamzat,on~). 
It also builds on existing international instruments and places the vano~s 
commitments in this framework (e.g., by indicating that the Women s 
Convention should be ratified by governments).m . . m 

The Inter-American Convention, although only bmdmg on OAS me. -
be states is significant in the sense that it contains innovative complaint 
an~ repo;ting measures that might form the basis for further developments 

107. 
108. 

109. 

110. 
111. 
112. 
,n. 

Fitzpatrick, supra note 50, at 556: t 52 1 23 with Violence Declara-
Compare General Recommendation 19, supra no e , 

lion, ~upra ~or 2, art~ 2:~\;o at 537 (noting that CEDAW's activities are hampered by 
See F_,tytzpo~t~eso•c •u~~~;aand a la~k of effective implementation powerli); Cook, sup~a no)te 
pauc1 . . If , k ed by numerous reservations • 
21, at 252 (noting that the Convention 1tse 1s wea en 
filzpatrick. supra note 50, at 557. . 
Beijing Platform, supra note 12, eh. Ill, hi. 
E.g., id. 11 126, 127. 
lrl. 1 125(0. 
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in the international context. 114 The individual complaint mechanism is; for 
instance, an advance on the procedure provided for under the Women's 
Convention. "s 

The various international instruments clearly contain both legally 
binding obligations, as in the case of the Women's Convention, as well as 
persuasive guidelines, as in the case of the Violence Declaration, the Beijing 
Platform, and the Inter-American Convention. These provisions serve to 
entrench state responsibility to protect, investigate, punish, and compensate 
for acts of violence against women from both public and private sources. 

In addition, various other provisions in international instruments could 
be indirectly applicable in this context. The Beijing Platform, for instance,, 
identifies the promotion and protection of the human rights of women 
through the full implementation of all human rights instruments as a 
separate strategic objective. 116 In addition, most of the instruments referred 
to above incorporate th~ principles of "broader" human rights instruments 
in their provisions. 117 Other instruments may also be applicable either 
indirectly118 or by analogy. 119 

IV. RIGHT TO FREEDOM FROM VIOLENCE 

A. Right to Freedom from Violence In the South African Constitution 

During the process of negotiation preceding the adoption of the Interim 
Constitution, Article 7(4) of the Draft Bill of Human Rights of the African 
National Congress (ANC), 120 which provided that "the law shall provide 
remedies for sexual harassment, abuse and violence, "121 was discounted by 
the South African Law Commission on the ground that the common law 
already contained adequate remedies to address violence against women. 121 

114. 
115. 

116. 
117. 
118. 

119. 

120. 
121. 
122. 

See Fltzpalrick, supra note SO, al 537. 
See Fitzpatrick, supra note SO, al 537 n.40 (noting that CEDAW has no capacity lo 
review individual complaints). 
Beijing Platform, supra nole 12, 1 230. 
See, e.s., Violence Declaration, supra note 2, art. 3. 
See, e.g., Declaration of Basic Principles of lustice for Victims of Crime and Abuse of 
Power, G.A. Res. 40/34, adopted 29 Nov. 1985, U.N. GAOR, 40th Sess., Annex, U.N. 
Doc. A/Res/40/34/Annex (1985). 
See, e.s., Rhonda Copelon, Intimate Tef!Of: Understandins Domestic Violence as 
Tor11Jre, in HUMAN RIGHTS Of WotJfl.N: NATIONAL ANO INTUNATtONAl PttsnCTMs, supra note 21; 
at 116 (arguing convincingly that domeslic violence constitutes a form of tot1ure that 
could be addressed under the various lnstrumenls dealing with torture). 
African National Congress Draft Bill of Rights (1990) at1. 7(4). 
Id. 
See Pat Singh, Protection from Violence Is a Right, in TH£ COHSTtruOON or SourH A1111CA 
rROM A GENOU PusPlCTM 136-37 (Sandra Llebenberg ed., 1995). 
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However, it has been shown that the common law remedies are in fact 
not adequate, due lo devices such as the cautionary rule, a~pl!cable to 
complainants in sexual offense cases. m Singh has argued convincingly that 
under the Interim Constitution, existing legal provisions relating to rape, 
such as the cautionary rule, would have to be challenged on the basis that 
these rules violate the equality provisions of the Constitution-by discrimi­
nating unfairly on the grounds of sex. 124 She the.ref ore recomm_ended that 
the right to protection against violence should be entrench~ m the final 
constitution m rather than relying on the piecemeal reforms likely to result 
from constit~tional challenges based on the equality clause: "(Clonstitutional 
recognition of women's right lo protection from violenc~ would o~lige the 
government to take steps to ensure the righ~ a~d ~o ~rovtde remedies_ when 
11 is violated." 116 Against this background, 11 1s s1gmficant that the right to 
freedom and security was revised in the 1996 Constitution to include the 
right to be free from all forms of violence from public or private ~~rc~-'. 1

' 

The specific formulation of "the right to freedom and security (in its 
different facets) is also significant. The combination of the right to freedom 
and the right to security in the majority of human rights instruments has led 
many to question whether these are in fact separate rights or whether they 
are "two sides of the same coin." 12

• 

The European Commission has held that the term "liberty and security" 
must be read as a whole, and, in view of its context, as referring only to 
physical liberty and security.129 "Liberty ... of lthel person" In Article ~(1) 
of the European Convention thus means freedom from arrest and detention, 
and "security of lthel person" means the protection against arbitrary 
Interference with this liberty. no 

123. 

124. 

l2S. 

126. 

127. 

128. 

129. 

5tt Id. a1 137-38; Desiree Hansson, Worlrlns Asainst Violence llsainsl Women, in 
PvmNG WOMIN ON tHl AaNOA 185..a6 (Susan Bazili ed., 1991). 
5tt Slnsh, wpra note 122. Stt genffally S. Ari. CONs,. (lnlerlm Constitution, 1993) 
eh. 3, § 8. The lnlerim Constitution did not include lhe right to be free from violence as 
a distinct, separate right. Id. § 11(2). 
Singh's article, written subsequent to the adoption of the Interim Constitution, Initially 
formed part of the proceedings of a conference held by the Community law Centre of 
the University of 1he Western Cape from 27-29 Ian. 1995 with the aim of devising 
recommendations for the drafting of the Final Constitution. Stt Singh, supra note 122, 

;:;gt· supra note 122, at 140. It should be noted that this statement was speclflcally 
made In the context of discrimlnalOf'Y rape laws. 
Cf. Women's Charter fo, Effective Equality, art. 10 (adopted al the Nallo~al Convention 
of the women's National Coalition during 25-27 Feb. 199,41 (on file with author). 
Stt, e.1., European Convention, supra note 23, art. 5; African Charter, supra note 25, 

~~·,;· and Blvas v. Federal Republik of Germany, t 977 Y.8. Eua. COOMNnc>N OH H.R. at 
102, 146 (Eur. Comm'n on H.R.). . 

r r Cnn•entioo SltQr.1 note 23, art. 5(1); Oyer v. United Kingdom, 
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Van_ Dijk and Van Hoof question the wisdom of the Inclusion of the right 
?f security of the person in Article 5(1 ), because the right to.security would 
imply more than proleclion against limilalion of liberty: states would also 
have to guarantee against other encroachments on the physical security of • 
persons. m In sp!te of the view expressed by the European Commission, it • 
appea~ to be widely a~cepted that these are in fact different rights. m 

It 1s therefore meaningful lhat section 12 of the South African Constitu­
tion clearly sets out the various aspects of the rights to freedom and 
securit~~liminaling any suggestion lhat the right to security should only 
apply 1n a .,due process" context, serving to guarantee freedom from 
arbitrary arrest and detention. m One might by way of comparison refer to 
section 7 of the Canadian Charter, 114 which states that deprivation of the 
right to life, liberty, and security of the person can only occur in accordance 
with principles of fundamental justice, allowing for a dominant "due 
process interpretalion."'U The same can be said of the US Constitution 13~ in 
which the right to liberty forms part of the "due process clause" of th; Fifth 
and Fourteenth Amendments.!J' 
. The formulation of section 12(1)(c) is also very clear in its reference to 

violence from both public and private sources. 131 Further, section 12 should 
also be read with section 7 of the Constitution, which provides in subsection 
7(2): "The state must respect, protect, promote and fulfil the rights in the Bill 
of Rights."'39 This provision clearly implies that the state should not only 
respect the rights of women to be free from all forms of violence (in the 
sense of refraining from the commission of acts of violence against women) 
but should take active steps to protect this right. ' 

131. 
t32. 

t33. 

t34. 

135. 
136. 
137. 
138. 

11Q 

VAN 0. & VAN Hoo,, supra note 36, al 253. 
Stt Lourens du Plessis & Jacques de Ville, ~a/ Rights: Life, Flft!dom and Security 
of the ~. Privacy and Frttdom of MO\lf!ment, in RocHn ANO UMnT\J110NAUSM 235 
(Dawkl van Wylc et al. eds., t994). 
S. "'•· CONST. (1996) eh. 2, § 12. The various aspects of rhe rights ro freedom and 
security thus Include the right to be free from all forms of violence not to be tortured in 
any way, and not to be lreated in a cruel, Inhuman, or degrading way. /d. f;'.· CONS,. (Constitution Act, 19821 pl. I (Canadian Charter of Rights and Freedoms), 

Ou Plessis & De Ville, wpra note 132, al 234--35. 
U.S. C=. amends. V, XN. 
See du Plessis & de Ville, supra note 132, al 233. 
S. Ari. CONS!• eh. 2, § .' 2( 1 )(c). A comprehensive discussion of the horlzonlal appllcallon 
of the 1996 Constllutron does not fall within the scope of this article 
C ••• r---- '•"""'' _L ..... -·-· • 
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B. The Righi lo Freedom from Violence in Other furisdiclions 

The right to freedom from violence has been examined in US and Canadian 
law (in the context of failure of state agents to provide adequate protection 
from violence) as an aspect of the right to liberty under the Fourteenth 
Amendment to the US Constitution 140 and the right to security under the 
Canadian Charter, 141 ~pectively. Important arguments have been made in 
cases advancing such rights. 

1. United States 

In Thurman v. City of Torrington, 142 the plaintiff brought a civil rights action 
against the City of Torrington and its police officers, alleging that the actions 
of the defendants, in failing to protect her against threats and assaults by her 
estranged husband, deprived her of her constitutional right to equal 
protection of the laws.10 The city argued that the equal protection clause of 
the Fourteenth Amendment of the US Constitution did not guarantee equal 
application of social services. 144 

In denying a motion to dismiss the complaint, the court held that police 
officers are under an affirmative duty to protect the personal safety of 
persons in the community; it further held that this duty applies equally to 
women whose personal safety is threatened by individuals with whom they 
have or have had a domestic relationship, as well as to all other persons 
whose personal safety is threatened. 145 Police action is subject to the equal 
protection clause whether in the form of perpetration of violative acts 
(commission) or failure to perform required protective acts (omission).146 

In another case, DeShaney v. Winnebago County Department of Social 
Services,147 the petitioner was a child who was subjected to a series of 
beatings by his father, with whom he lived.148 The respondent, a county 
department of social services, received complaints that the child was being 
abused by his father and took various steps to protect him; they did not, 
however, act to remove the child from his father's custody. 149 His father 

140. 
141. 

142. 
143. 
144. 
145. 
146. 
147. 
148. 
149. 

U.S. 0-r. amend. XIV, § 1. 
c ..... CONSr. (Constitution Act, 1982) pl. 1 (Canadian Charter of Rights and Freedoms), 
§7. 
Thurman v. CltyofTorrlngton, 595 F. Supp. 1521 (D. Conn. 1984). 
Id. al I 524. 
Id. al 1526. 
Id. al 1527. 
Id. 
OeShaney v. Winnebago County Dep'I of Soc. Servs., 489 U.S. 189 (1989). 
Id. al 191. 
lrl. 
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finally_ beat him so severely that he suffered permanent brain damage and 
was d,sabled. 150 

. The child and his r:nother _sued !he respondent, alleging that by failing to 
mte~ene to protect htm against his father's violence, the respondent had 
~eprived him of his liberty interest in bodily integrity, In violation of his 
rtghts under the Fourteenth Amendment's due process clause. The US 
Su_preme_ Court held that a state's failure to protect an individual against 
pr1vate violence generally does not constitute a violation of the due process 
clause because the clause imposes no duiy on the state to provide members 
of the general public with adequate protective servlces. 151 The clause is 
phra~ ~s _a limitation on the state's power to act, not as a guarantee of 
certain m1mmum levels of safety and security. While it forbids the state itself 
lo deprive_ individuals of life, liberty, and property without due process of. 
the. la-:v, its language cannot fairly be read to impose an affirmative 
obhgahon on the state to ensure that those interests do not come to harm 
through other means. 1s2 

The Court also held that there was no merit to the contention that the 
st~t~'s knowledge that t~e child might be in danger (and its expressions of 
w1.ll1:g~~s to _protect htm against that danger) created a "special relation­
s.hip g,vmg rise lo an affirmative constitutional duty to provide protec­
tion: 

151 
Ce~ai~ ~special relationships" assumed by the state with respect to . 

particular ind,vtduals may give rise to an affirmative duty to protect 
enfo~~abl_e through the due process clause; however, this duty arises fro~ 
the h~1tahon that the state has imposed on the individual's freedom to act 
~n .h,s own . behalf through imprisonment, institutionalization, or other 
s1m1lar restraints of personal liberty.154 No such duty existed here, for the 
harms suffered occurred while the child was in the custody of his natural 
father. 

While the state may have been aware of the dangers the child faced ii 
played no part in their creation, nor did it do anything to render him ~re 
vul~erable to them. Under such circumstances, the due process clause does 
not impose an affirmative duty to provide protection. The Court accordingly 
affirmed the dismissal of the claim. 155 

150. 
151. 
152. 
153. 
154. 
155. 

Id. at 193. 
Id. at 201--02. 
See id. at 195. 
Id. at 197-98. 
See id. al 200. 

Id. al 202. See also Ballstrerl v. Pacinca Police Oep't, 901 F.2d 696, 698 (9th Cir. 
1990) (following DeSha~y and dealing with an action alleging violation of cfue 
process and _equal prolect,on rights arising from the failure of police to protect plalntiff 
againsr beahnJ: ancf harassment hy her estranged hushancf1. 



•' .• .. ·'• j 

.... 
\· :' 

• • _.f. 

_1 

•. i 

i 
• .. , 

I 

686 HUMAN RIGHTS QUARTHL Y Vol. 20 

2. Canada 

The plaintiff in Doe v. Board of Commissioners of Police for Municipality of 
Metropolitan Toronto'56 was sexually assaulted by a man who had previ­
ously attacked several other women in her neighborhood. 157 The plaintiff 
sued the investigating officers in charge of the case, the police chief, and the 
Board of Commissioners of Police, raising two causes of action: the first was 
framed in tort, and the second was for a declaration that her right to security 
of the person and her right to equal protection of the law under sections 7 
and 15(1) of the Canadian Charter had been violated.'sa A motion to strike 
the claim of action was initially dismissed, 159 and the defendants appealed 
against this decision . 

The plaintiff alleged that her right to equal protection of the law under 
section 15(1) of the Charter was violated: the defendants had a legal duty to 
wam her of impending danger, yet they chose not to wam her because of a 
stereotypical (and therefore discriminatory) belief that as a woman, she and 
others like her would become hysterical and "'scare off" the attacker. As a 
result, the police tumed her into bait without her knowledge or consent. ' 60 

The plaintiff also claimed that she was deprived of her right to security 
of the person under Canadian Charter section 7. The defendants c~ose a 
policy that favored the apprehension of the criminal ove~ he_, proteclto~ as 
a potential rape victim and knowingly placed her security interest at nsk. 
Therefore, she was deprived of her right to security of the pe~n i~ a 
manner that did not accord with the principles of fundamental Justice: 
"ft)hese principles, while entitled to broad and generous Interpretation, 
especially in the area of law enforcement, could not be said to embrace a 
discretion exercised arbitrarily or for improper motives.""' 

The defendants in tum submitted that the Charter had no application, 
based inter alia on the following reasons: "( 1) The purpose of the Charter is 
to limit state action ... Here, there was no state action that caused injury to 
the plaintiff. The harm she suffered was caused by her attacker."162 The co_urt 
agreed that the Charter placed no obligation on the state to ensure that hfe, 
liberty, or property did not come to harm through means other than state 

156. 

157. 
158. 
159. 

160. 

Doe v. Bd. of Comm'rs of Police for Municipality of Metro. Toronto, Marks, Derry and 
(amet'on (1990), 1 C.R.R. (2d) 211 (Ontario Oiv. Ct.). 
Id. at 211-13. 

~ Doe v. Bd. of Comm'rs of Police (OJ Metro. Toronto et al., 119891 58 D.L.R. 396, 
◄46 (Can.). 
Id. al 431-32. The plaintiff argued that a man would have been wa~_and perhaps 

eh choice a( evrvvioe biroself to danger to help capture the crtminal; she was 
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action.'" However, this case involved the imposition of a positive duty by 
the Police Act'64 to preserve the peace, prevent crimes, and apprehend 
offenders.165 The court further found that the defendants' failure to perform 
a duty mandated by law for improper reasons may coostitute an infringe­
ment of the rights guaranteed by sections 7 and 15(1) of the Charter. '66 

The defendants also argued that 

(2) (elven If the failure to act on the part of the state could give rise to a Chaffer 
violation, such a claim should be narrowly limited to cases involving a 
special relationship between the state and the victim. This relationship can 
only e,cist when the victim Is in the custody. or control of the state."' 

In terms of this proposition, a constilutional duty to assume responsibility for 
the safety and well-being of an individual only arises when the state takes a 
person into custody and holds that person against his or her wilt. The court 
found once again that this argument did not apply here: "'The positive duly 
here which requires government officials to act arises under s. 57 of the 
~olice Act. Whether a special relationship exists or not will depend on the 
circumstances of each case. . . . the allegations here support such a 
finding."'68 Accordingly, the Ontario Divisional Court dismissed the ap­
peal. 16

' 

Although the value of this decision is limited by the na;ure of the 
proceedings (this was an application in limine and the court was at pains to 
point out that the decision merely entitled the plaintiff to continue her 
action), it offers an interesting approach to the issue of state responsibility 
where state agents fail to perform protective duties, especially when 
compared to the decision of the US Supreme Court in DeShaney. 

3. Summary 

The decisions discussed above allow for a number of useful observations. It 
appears that under US and Canadian law there are certain obstacles to a 
fin~ing of state responsibility for failure of state agents to perform protective 
duties: 

163. 
164. 
165. 
166. 
167. 

168. 

Id. at 217. 
Police Act R.S.O. 1970, c. 381. 
Doe, 1 C.R.R. (2d) at 218. 
Id. al 218-19. 
Id. at 216. In both arguments. the defendants cited the US decision In OeShaney v. 
Wln~go County Department ol Social Services, ◄89 U.S. 189 (l989) In support Id 
at217-l8. • • 
Id. at 218. 

,· 
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(a) The reluctance of the US courts to recognize a general, affirmati~~ duty to 
and Other wlnerable groups against violence (ansmg from 

protect women . d ) Th 
the constitutional recognition of the rights to life, liberty, an property • e 
Canadian court overcame this difficulty by holding that such a duty arose 

from the Canadian Police Act. 

(b) The close association of the right to liberty (encompa~s!ng_ security of the 
rson) with other so-called "due process" rights-fac1htatmg the concl_u­
~ . DeShaney that the state only has a protective duty where a special 
::~:ti:nship has been created by deprivation of liberty through arrest or 

detention. 

(c) The reluctance to acknowledge stale responsibili_lY for ~iolence committ~ 
. (The US approach taken to ,ts logical extreme. wou 

by private persons. ' sed f ed by state 
entail that as long as the violence is not cau or sane ,on 
action, the state has no duty to intervene.) 

Although. this will ultimately be a matter of judicial i~terpretatio~, !he 
f I ti n of section 12(1 )(c) of the South African Const,!ut'.on 

f,~~J~~ ~:~j~~c~on with sections 7 and 39(1)(b)) should prevent s1m1lar 

difficulties in the South African context. . be f 
In the first place, the Constitution clearly separate~ the right t~ re: 

from violence from the "due process" aspects of the right to free om. an 
't Secondly section 12(1 )(c) clearly includes violence from pu~h~ or 

s~uri Y· . '·t b'it In the third place section 7 of the Const1tut1on 
private sources in I s am • ' d d f in 
makes it clear that the state's responsibilities extend bey~n a u_ty tor~ ra 
from violating this right through state action, additionally imr;asin~ a 

itive duty to protect this right as well. In t~e i~terpret~t1on o s~~t1~n 
';;1 )(c) a South African court should also consider international I~; 1'" 

h' h , ase the above-mentioned human rights instruments prov1. e c ear 
:vi~~n~e of wide-ranging obligations to protect, inv~tigate, ~umsh, ~ 

nsate for acts of violence. This also accords with Shue s propo . 
:~r;( discussed earlier in which the state would hav~ a d~ty ~ av~~d 
violation of rights, to protect from violation, and to provide aid w ere e 

rights have been violated. 171 

V. IMPLICATIONS OF SECTION 12(1)(C) ANO 
PROVISIONS OF INTERNATIONAL LAW 

. f • 12(1 )( ) ·n conjunction with the 
The implications of the inclusion o section ~ • 1 f h' 
obligations imposed under international human rights law, are ar-reac ing. 

S. A,R. CONS,. (1996) eh. 2, § 39(1)(b). 170. 
171. 5,.ul, supra nole 1, at 13 • 
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The duties resting on the South African stale extend beyond responsibility 
for the failure of police and other state actors to take protective action. If one 
looks at the full ambil of the duties to protect, investigate, punish, and 
compensate, pervasive legislative and other measures are !equired to 
alleviate current shortcomings in South African law. This article does nol 
seek lo perform a comprehensive audit of existing provisions, policies, or 
practices in the different spheres of government activity that might be 
affected by the obligations to address violence against women. It is 
sufficient to note that these duties affect state action on both micro and 
macro levels, ranging from obligations to develop national plans of action_.to 
promote the protection of women from violence' 72 to effective intervention 
in individual cases. 

One area in which South African law is currently deficient is the duly lo 
punish violations. Strong evidence exists that the cautionary rule that 
applies in sexual offense cases173 seriously undermines the successful 
prosecution (and by implication, punishment) of offenders in rape cases.174 

The cautionary rule permits the court "to exercise an excessive level of 
discretion in deciding whether to believe women who allege that they have 
been raped."175 In obstructing the effective prosecution and punishment of 
offenders, this rule significantly undermines the right lo be protected from 
sexual violence. In addition, the cautionary rule as it applies here also 
infringes on the provision prohibiting discrimination against women­
especially the guarantee of equal protection of men and women under the 
law. Various parties, including Human Rights Watch, 176 have urged for the 
abolition of this cautionary rule. 177 The test used to evaluate evidence 
should be the same as for other assault offenses. 

The implementation of comprehensive measures to address violence 
against women clearly will require a high level of commitment of govern­
ment and other resources. Such measures will affect the activities of various 
government departments, such as Justice, Welfare, Health, and others. 

l72. See Violence Oeclaratlon, supra note 2, art. 4(e); Bel/Ins Platform, supra note 12, 
11 125(g). '25(1). 

l73. See HomMN & Zm1RT, supra note S. 
l 74. See Singh, supra note t22, al 137-38; Hansson, supra note l 23, at 185-86; Ross, supra 

note 3, at 14 . 
l 75. Huw.N RtCms WATCH, supra note 57, at l02. 
176. Id. at 103. 
l 77. See, e.g., Hansson, supra note 123, at 186; Pamela-Jane Schwiltkard, ~ Critical 

Overview of the Rules of Evidence Relevant to Rape Trials In South Mr/can Law, in 
WOMEN AND n~ LAw 212 (Saras Jagwanth el al. eds., l994). Interestingly, the same 
caulionary rule fell foul of !he Namibian Constitution In S v. D, l992 (1) SACR 143 
(Nm). An attempt to raise the same issue In South African law was unsuccessful. See 
Sv. M. 1992 (21 SACR l88 (W). It should be noted that this matter was heard before 
adoplion of !he Interim Conslilulion in 1993. 
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Therefore, the government must clearly acknowledge its obligations under 
international law and the implications of section 12(1 )(c) and then effect 
integrated initiatives to translate these obligations into policy.178 

The next few months should prove to be indicative of the levels of the 
South African government's commitment in this regard. Under the Women's 
Convention, the government is due to report within a year of ratification.179 

The Beijing Platform also requires governments to have developed their 
implementation strategies by the end of 1996.190 An examination of the 
reports submitted by the South African government under the Women's 
Convention and the Beijing Platform should indicate whether the govern­
ment is meeting the standards set in the various international instruments. 

One should not underestimate the participation of other roleplayers in 
ensuring that these commitments are met. Although the Human Rights 
Commission and the Commission on Gender Equality will be instrumental 
in overseeing compliance with these duties, nongovernmental organiza­
tions will continue lo provide the major in0uence in galvanizing govern­
ment action (and compiling information on noncompliance with obliga­
tions)."' Therefore, the government should incorporate cooperation and 
consultation with the various nongovemmental organizations and research 
institutions active in this field jnto its initiative.112 

The recognition of the right to be free from violence and the acknowl- 1• 

edgment of concomitant obligations to prevent, investigate, punish, and 
compensate for acts of violence against women should merely be seen as 
the first step in the process; the South African government must now uphold 
its international obligations and "summon the political will"'IJ to ensure that 
women are effectively protected from violence. 

178. S. An. CONST. (1996) eh. 2, § '2( 1 )(c). The South African ~artment of Welfare has 
pfOduced a post-Beijing report setting out the responsibilities of each government 
department under each strategic objective. Welfare Report, supra note 1•. at ._26. It Is 
not,~. cl~r which government structure(s) wlll be responsible for overseeing 
Implementation of these proposals. Id. at 3. 

179. Women's Convention, SlJP(a note 13, art. 18. 
180. Be/Jing Platform, supra note 12, 1 297. 
181. See, e.g., Kenneth Rolh, Domestic Violence as an International Human Rlshts fm,e, In 

H- RIC'.ms o, W~N: NATlONAl ANO INTlaNATIONAl P1tsP1.CTMS, supra nole 21, at 336-39 
(noling 1he role of human rights and women's rlghls organizations In monitoring state 
compliance wilh human rights nom,s). 

182. See Sharon Stanton & Margot Lochrenberg, /mtlce for Se1wal .Assault Survivors (lnstllute 
of Criminology, University of CaJ)f! Town, S. Arr.), 1994, at 68-69 (on file with author) 
(cornmenllng on the lnslitulion of a specialized sexual offenses court at Wynberg (CaJ)f! 
Town) as an example of slate "innovallon• without sufftcienl prior consultallon); see 

r ec sseoca cote SZ at ] tg n.24. 

HUMAN RIGHTS QUARTERLY 

The Maastricht Guidelines on Violations 
of Economic, Social and Cultural Rights 

INTRODUCTION 

On the occa~ion of the tenth anniversary of the· Limburg Principles on the 
lmplementallon of the International Covenant on Economic' 5oc· f d 
C~ltural Rights (hereinafter "the Limburg Principles"), a group ~f mo: ,~:n 
thirty expert_s met in Maa~tr!cht from 22-26 January 1997 at the invitation of 
the lntemat'.onal Comm1ss1on of Jurists (Geneva, Switzerland), the Urban 
Morgan lnslltu_te for Human Rights (Cincinnati, Ohio, USA) and lhe Centre 
for Human Rights o_f l~e Facu!ty of law of Maaslricht University (the 
N!th!rlands). The obJect1ve of this meeting was lo elaborate on the Limburg 
Prmc,pf es as ~egards the nature and scope of violations of economic, social 
and cultural ."~hts and appropriate responses and remedies. 
h The partrcrpants unanimously agreed on the following guidelines which 

~und~rsl~nd lo reOect the evolution of inlemational law since t 986 
gurd~hnes are designed lo be of use lo all who.are concerned with 

~nderstand,~g and ~ermining violations of economic, SOcial and cultural 
ng~ls. an~ m pr~vidmg remedies therelo, in particular monitoring and 
adJud,catmg bodies at the national, regional and international levels. 

I. THE SIGNIFICANCE OF ECONOMIC SOCIAL ANO 
CULTURAL RIGHTS ' 

1 • Since the Limburg Principles were adopted in 1986 the . d 
social d"f h d . , economic an 

. con , ,ons ave ecfrned at alarming rates for over 1 6 billion I 
~~~e lheyl h,ave advancP.d also al a dramatic pace for mo~e than a::; 
o e wor d s population.' The gap between rich and poor has doubled . 
the !a~t three decades, with the poorest fifth of the world's populati~~ 
recervmg 1.4 percent of the global income and the richest fifth 85 percent. 



GOOD SEX AND BAD SEX: THE REPRESENTATION OF SEXUALITY IN THE 
LAW OF EVIDENCE 

We all love to talk about sex. To think about it. Sexuality is one of the primary driving 
forces of all human behaviour. Even the law talks about sex. This presentation will focus 
on the way in which sexuality is depicted through an analysis of a number of evidence cases. 

I want us to consider the following questions: 
1. How is human sexuality constituted? Where does our information about sexuality 

come from? Is it primarily biological or social constructed? 
2. How is sexuality represented or constructed in legal discourse? What does the law 

teach us about sex? 
3. Should sexuality be regulated by the law? (normative question) 

' 

Sexuality is fundamental to the organization of human identity as well as to social 
relationships. It is the intersection between nature and culture and is a highly contested 

site. Consider that sexuality is: 
"' the site of women's oppression (male sexual violence in the form of rape) 
"' the site of difference between men and women (equality issues) 
"' the site of potential connection between men and women (heterosexual sex) 

"' the site of the private 
"' the site of powerlessness and potential power 
"' the site of privilege through the obeying of societal norms of heterosexuality, 

family, social institutions 

"' the site of reproduction 

"' the site of pleasure. 

Feminism also has an ambivalent relationship to sexuality. Sexuality is contested by 
different feminists who disagree about whether sexuality is the source of women's 
oppression or women's power and liberation. 

Catharine MacKinnon, a radical feminist legal scholar begins one of her most important 
pieces of writing called 'Dominance and Difference' by saying 'sexuality is to feminism what 
labour is to Marxism: that which is most one's own and that which is most taken away.' 
Is this true? Is sexuality 'our own'? Where and how do we learn about sexuality? 

"' parents 

"' 
• 
• 
• 
• 

peers 
sex education at school 
pornography 
erotic literature/movies/ art /poetry 
experience 

From each of these encounters, we learned a 'sex rule.' 

1 



Can you write down in one sentence what you learned about sex from each of these sources. 
Eg. women do not have sex with women 

' men do not have sex with men 
••. women do not tak_;the sexual initiative - . . . .. 

masturbation is wrong 
only sex for the sake of reproduction is ok 
sex should only take place in marriage 
it is not important if I (as a woman) do not experience sexual pleasure as long as my 
partner does 
sex should only take place between people of the same race/class/religion 
oral sex is dirty 
anal sex is sinful (Sodom and Gemorrah) 

Do you notice that before you even experienced your sexuality that it was represented to 
you, and rules about sex were transmitted to you even if that rule was reinforced by the 
fact that you were born into a nuclear heterosexual family environment? These sex rules 
create a paradigm of GOOD SEX (marriage, reproduction, love) versus BAD SEX (for any 
other reason or in any other context). 

HOW DOES THE LAW PARTICIPATE IN REINFORCING GOOD SEX V BAD SEX 
NOTIONS? 

1. The law criminalizes certain sexual activity and this reinforces the idea that these 
forms of sexuality are bad: eg. Sex with minors, until recently gay sex, sex between 
family members (even when these sexual acts are freely chosen by consenting 
adults and the crimes are victimless). 

2. The language law uses to talk about sex is confined to what is 'natural', 'decent' and 
'moral.' Law thinks about sex in terms of morality, not in any other way {eg, in the 
language of erotic pleasure). The notions of 'indecency,' and 'immorality' are never 
defined. 

3. The law talks about certain forms of sexuality through the language of 'danger' and 
the need to 'protecf the sexuality of certain vulnerable members of society, so the 
law has rules about sex with children, animals and women without their consent. 

4. There is an absence of the language of sexual pleasure in legal discourse. 

SEXUAL OFFENCES ACT 

Section 20A: Acts committed between men at a party. and which are calculated to stimulate 
sexual passion or to give sexual gratification are prohibited.' "Party• means any occasion 
where more than two persons are present. (Do you notice how your mind suddently conjures 
up the scenario - like being told not to think about a purple elephant?) 

2 



Number of evidence cases which represent sexuality: 

1. INFIDELITY /SEX ACROSS RACIAL BARRIERS 
R v D 1958 (4) SA 364 AD 
Facts: European male convicted on 4 counts of having illegal intercourse with 
different native females in contravention of the Act. 
•In each case the native female testified that she was employed as a kitchen maid 
by the appellant's wife, that the appellant came into the kitchen at 5.30 am clad in 
his pyjamas and dressing gown, that he suggested intercourse and finally achieved 
his purpose in the pantry while his wife was still asleep in their joint bedroom." (At 
368 D-F) 
What messages about sexuality are transmitted? 
- language of secrecy, consent 'suggested intercourse' contrasted with the 

language of coercion 'finally achieved his purpose (male sexuality as 
uncompromising, driven) 
Female sexuality as passive yet willing (Native females) or frigid and 

, innocent (sleeping wife) 
In this case, evidence of propensity is usually not allowed because it leads to 
forbidden line of reasoning that the person is of a bad character , therefore 
evidence of 4 other maids excluded (protection of male infidelity) 

2. PORNOGRAPHY / INDECENT ASSAULT ON YOUNG GIRLS 
R v W 1947 AD 708 
Man charged with a number of accounts of indecent assault and rape with 
schoolgirls between ages of 12-16. Offences included him touching the girls high up 
between their legs/thighs. 
Qu: could evidence of an extremely filthy book found in the accused's possession be 
led? Could it be reasoned that the possession of such a book could show that the 
possessor was a man with the same propensity as that of a man who indecently 
assaults young girls? 
Reading judgement, we are never informed what the contents of the book are, but 
there is a baffling intriuge and mystique around the contents of the book which we 
are told are 'of an indecent character,' 'extremely filthy' and 'French.' 
We are also told that the accused had semen stains on his trousers, which he 
explained away by informing the court that he and his cohabiting partner, Mrs 
Adinall (married? To whom - we are never told), had intercourse while he was 
wearing those trousers. The court upheld an objection to the question by the 
prosecution, 'Do you do anything else in your spare time at home except having 
intercourse with her?' 
Sex rules? 

3 



• 
• 

• 

possession of a book of this nature is bad (unhealthy) 
having sex with a married woman is bad (Mrs Adinall) 
whilst it is bad to have sex with young girls, the language used to describe 
these acts is sexually provocative 

having too much sex is bad (especially where you leave traces of that 
activity on your trousers) 

3. HOMOSEXUALITY/ PAEDOPHILIA 
Thompson v the King 1918 AC 221 

Qu of identity of the accused who committed acts of indecent assault on young 
boys. On his person were found powder puffs and in a locked drawer in his room, 
indecent photographs of young boys. 
He paid the boys and gave them each a shilling and told them to come back to 'do it 
again.' 

When he was searched, powder puffs are found on his person. 'It is stated that 
powder puffs are some of the things with which persons who commit abominable and 
indecent crimes with males furnish themselves for the purpose of carrying out their 
criminal designs. For what purpose could the prisoner carry upon him on this day the 
powder puffs? He could not, by them, promote the cause of charity or cleanliness." 
(At 230) 
Sex rules: 

* purpose of powder puffs is never revealed in the judgement, yet they are 
continually referred to in sinister tone. By not revealing the purpose of the 
powder puffs, one of 2 assumptions are made: either it is assumed that 
everyone already knows what they are used for or they don't want people to 

• 

* 

know because they might be encouraged to try them out for themselves. 
Lord Atkinson says, " ... it might have come into his possession when he was 
young and foolish, and that even if his character was then ever so depraved 
or reckless or criminal as the possession of the documents might indicate, 
he may have long since repented and reformed and become of blameless life 
and character.' (Language of repentance, religious rebirth) 
paying boys to do it again - this man's sexual urge as insatiable, wanting 
more. 

4. INCEST 
R v Ball 1911 AC 47 

Brother and sister living together as husband and wife. Did incest take place on a 
particular night? Evidence that they lived together in a house with only one 
furnished bed: 'there was in the bedroom a double bed which bore signs of two 
persons having occupied it.' (What are the signs of 2 persons occupying a bed?) 
Could evidence be led that they had a child together? 
Held that the evidence was admissible for the object of the evidence was to 
establish that the defendants had a 'guilty passion' towards each other and to rebut 

4 
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the defence of an innocent association as brother and sister. 
Sex rules? 

* language of innocence and guilt - victimless crimes, nonetheless incest makes 
you guilty. 

5. BUGGERY AND INCITEMENT TO BUGGERY 
Boardman v DPP 1974 3 All ER 887 
Schoolmaster inciting schoolboys to commit acts of buggery. 
Court held that it was not 'merely a straightforward case of a schoolmaster 
indecently assaulting a pupil, but there was an unusual feature in that a grown man 
had attempted to get an adol·escent boy to take the male part while he himself 
played the passive part in the acts of buggery." 
Sex rules? 

* court has ideas about what is a 'normal and straightforward' assault and the 
assailant should always be the penetrating party 

* male sexuality is aggressive and not passive 

Implicitly, the law of evidence, through legal discourse has provided us with a series of sex 
rules which delineate which types of sexuality are acceptable and which are not. These 
judgements are laden with assumptions, stereotypes and an anxiety about too much sex, 
or the power of human lust. However, there is another assumption that is muted, which is 
that people should be engaging in sexual behaviour albeit under certain defined and 
contained circumstances. What about sexual abstention? Is this an acceptable form of 
sexuality or would the law regard this as aberrant sexual behaviour? 

Should the law regulate sexual behaviour? 
What principled reasoned grounds are there for state regulation of human sexuality? 
Should all forms of human sexuality be expressible, regarded as legitimate sexual 
identities? 

* Should we legislate that desire for sex with a person of the same sex is prohibited 

* 

* 
* 
* 

* 

* 
* 

(homosexuality?) 

Should we legislate that certain forms of sexual play are not lawful? 
Gayle Rubin: 'Ultimately, of what possible social significance is it if a person likes 
to masturbate over a shoe?' (Fetishism) 
Should we prohibit sex between grown men and boys? 
Should people be prohibited from having sex with animals? 
Should brothers and sisters be prohibited from having sex? If so, why? What are 
we protecting? What are our social assumptions about incest? 
Should people be prohibited from dressing up in whips and chains and engaging in 
sadomasochistic sexual practices? If so, why? What are we afraid of? 
Should oral or anal sex be regulated? Why? 
If people want to urinate or defecate on one another as part of their sexual 
practice, should the law regulate this behaviour? If so, why? 

5 
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LESBIAN AND GAY YOUTH IN LAW 

by Angelo Pantazis 
Draft. Not to be quoted or cited without the author's pennission. 

ASSUMPTIONS 

'I think the trick is to say yes to life.' 
-James Baldwin 1 

In decisions concerning the rights of lesbian and gay parents, courts invariably assume 
that the children in question are heterosexual 2 and consider whether the parents' 
homosexuality might change their children's sexual orientation. 3 The truth is that lesbian and 
gay youth do exist. By lesbian and gay youth, I mean youth who identify themselves as 
predominantly lesbian or gay or who will later come so to identify themselves, and do not 
include basically heterosexually-oriented youth who have incidental homosexual 
experiences.4 Adolescent homosexuality is usually put down to the confusion of immaturity 
and called a passing phase. While many homosexual children might never grow up into 
lesbian and gay adults and many lesbian and gay adults may never have had homosexual 

1 James Baldwin: The Price of the Ticket (documentary), quoted in Charles Kaiser The 
Gay Metropolis (1998) 3. 

2 Vv V 1998 (4) SA 169 (C) at 190F-G: 
'The article to which I have just referred obviously deals in the main with the 

rights of homosexuals to enjoy family rights which heterosexuals have enjoyed for 
centuries. It is largely concerned with the rights of the homosexuals and not the 
children, who form part of that "family unit".' 

3 Van Rooyen v Van Rooyen 1994 (2) SA 325 (W) at 328H: 'With the nature of the 
material with which one is dealing, the question of sexuality of the children will in the case of 
the boy only commence as from now at some stage. This is not the stage yet when one can see 
the scars. If some damage was done, it will show in due course.' 

The myth is that lesbians and gay men seduce or recruit children because they cannot 
have children of their own. The negation of this myth, if negation is needed, lies in the very 
context of lesbian and gay parents' rights vis-a-vis their children. 

Generally on the assumptions of courts in custody and adoption cases in the United 
States, see Teemu Ruskola 'Minor Disregard: The Legal Construction of the Fantasy that Gay 
and Lesbian Youth Do Not Exist' (1996) 8 Yale Journal of Law and Feminism 269 at 290-
302. 

4 Dennis A Anderson 'Lesbian and Gay Adolescents: Social and Developmental 
Considerations' in Gerald Unks (ed) The Gay Teen: Educational Practice and Theory for 
Lesbian, Gay, and Bisexual Adolescents (1995) 17 at 17. 
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childhoods/ the evidence of experience is overwhelmingly that there are homosexual children 
and that many of them assume lesbian and gay identities in adulthood.6 

- Apart from the assumption that homosexual youth do not exist, courts in custody 
cases also assume that it is undesirable for youth to be or become homosexual. In our world, 
the basic view is that heterosexuality is regarded not just as the better form of sexuality, but 
as the only form, as though there is no alternative. 7 At best lesbians and gays are tolerated. 8 

Toleration means that heterosexuality retains its objectivity and superiority; lesbians and gays 
are lesser people. In the face of such homophobia, it may seem safer to lesbian and gay youth 
to be invisible, to be 'in the closet'. Invisibility justifies the assertion that the existence of 
homosexual youth is impossible. The assumptions that homosexual youth do not exist and 
that youth should not be homosexual are mutually reinforcing. 

To assert the existence oflesbian and gay youth in the face of the assumption that 
youth ought not to be homosexual is thus to assert that youth ought to be homosexual. 'What 
do queers want?' asks one writer and his answer is 'not just sex' but 'a necessarily and 
desirably queer world', 9 meaning one in which homosexuality is not a sign of non-existence 
or devaluation, but of equal value to heterosexuality, so that if, for example, lesbian and gay 
parents affected their children's sexual orientation, this would not matter. 10 

This article is basically in two parts. First, I look at the experience of lesbian and gay 
youth, which shows us that the stigma that causes lesbian and gay adults so much harm is 
similarly so for adolescents. The script for this sexual stigma is cultural and law is one of its 
authors. In part two, I suggest areas in which the law could be rewritten in order to improve 
the lot of lesbian and gay youth. 

5 Ruskola op cit note 3 at 282n60. 

6 This article does not advocate the prescription of a lesbian or gay, fixed identity for 
homosexual youth any more than it does for that of a heterosexual identity, but the 
desirability of the freedom to assume a lesbian or gay identity. 'Heterogeneous spheres must 
not only exist; they must be open and accessible, so that individuals are free to exit as well as 
enter them and so that immersion in one context does not exclude others.' (N Rosenblum 
Another Liberalism: Romanticism and the Reconstruction of Liberal Thought (1987) 126, as 
quoted in Jeffrey Weeks Invented Moralities: Sexual Values in an Age of Uncertainty (1995) 
79) 

7 Ruskola op cit note 3 at 279. 

8 See Wayne Morgan & Kristen Walker 'Tolerance and Homosex: A Policy of Control 
and Con~ent' (1995) 20 Melbourne University LR 202 at 204-6; Larry Cata Backer 
'Exposing the Perversions of Toleration: The Decriminalization of Private Sexual Conduct, 
the Model Penal Code, and the Oxymoron of Liberal Toleration' (1993) 45 Florida LR 155. 

9 Michael Warner 'Introduction' in Michael Warner (ed) Fear of a Queer Planet: 
Queer Politics and Social Theory (1993) vii at vii, xvi. 

10 See 'How to Bring Your kids up Gay: The War on Effeminate Boys' in Eve 
Kosofsky Sedgwick Tendencies (1993) 154. 
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LIFE 

Jeffrey Weeks writes about the importance 'of basing values in lived experience, and 
of exploring the variety of human possibilities already apparent to us' .11 This section 
summarizes the experience of lesbian and gay youth as it appears in the American social 
science research. 12 What little writing there is on the subject in South Africa paints a similar 
picture of a social and emotional development that is different to that of heterosexual 
adolescents. 13 No account can paint a complete picture of the situation of lesbian and gay 
youth, any more than it can of lesbian and gay adulthood, for attraction to the same sex covers 
a wide range of people. 

It is controversial and far from decided what creates a homosexual orientation, be it 
biology or socialization or some combination of the two. In recent years a lot of attention has 
been given to scientific research which finds that homosexuality is inborn. These 'scientific 
facts' have given rise to divergent responses. One is to tolerate lesbians and gays for being 
what they cannot help being, or to recognize a biological basis for the sexual diversity of 
actual experience. Another is to deny the relevance of the 'scientific fact' to the perceived 
immorality of homosexuality, and even to contemplate the eradication of homosexuality 
through the surveillance of foetuses with the 'gay gene'. The conflict of response to the same 
'scientific fact' shows that 'biology is amoral; it offers no help distinguishing between right 
and wrong. Only people, guided by their values and beliefs, can decide what is moral and 
what is not.' 14 It shows that it matters less what science tells us is the cause of homosexuality, 
and I accordingly do not grapple with the question in this article; it matters more what values 
we place in the sphere ofhornosexuality. 15 Sexuality, as distinguished from sexual desire, is a 

11 Op cit note 6 at 53. 

12 Good surveys of the literature are made in Michael Radkowsky & Lawrence J 
Siegel 'The Gay Adolescent: Stressors, Adaptations, and Psychosocial Interventions' (1997) 
17 Clinical Psychology Review 191; Cleta L Dempsey 'Health and Social Issues of Gay, 
Lesbian and Bisexual Adolescents' (1994) 75 Families in Society: The Journal of 
Contemporary Human Services 160. An excellent journalistic account is Kurt Chandler 
Passages of Pride: True Stories of Lesbian and Gay Teenagers (1995). Fictive and non­
fictive narratives are collected in Bennett L Singer ( ed) Growing up Gay I Growing up 
Lesbian: A Literary Anthology ( 1994); Ann Heron ( ed) Two Teenagers in 20: Writings by 
Gay and Lesbian Youth (1994). 

13 Books: Gordon Isaacs & Brian McKendrick Male Homosexuality in South Africa: 
Identity Formation, Culture, and Crisis (1992); Mark Gevisser & Edwin Cameron (eds) 
Defiant Desire (1994), especially sections 3 and 6; Matthew Krause (ed) The Invisible 
Ghetto: Lesbian and Gay Writing from South Africa (1993). Newspaper articles: 'Young 
Homosexuals Want a Better Deal' Cape Times 7 April 1998; 'Gay, Lesbian Youth Battle to 
Come Out' Cape Argus 4 June 1998; 'Gay Pupils Harassed' Natal Mercury 12 April 1999. 

14 Dean Hamer & Peter Copeland The Science of Desire: The Search for the Gay Gene 
and the Biology of Behaviour (1994) 214. 

15 Weeks op cit note 6 at 8. 
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product of discourse, not science; it is political, which is why it is a site of such contestation. 16 

Regardless of the origins of homosexual desire, the scientific writing describes lesbian 
and gay identity formation as a series of stages in psychosocial development, mainly as ,. 
remembered by lesbian and gay adults. One of the most commonly referred to models is the 
four-stage model of Richard Troiden. 17 The stages are sensitization, sexual identity confusion, 
sexual identity assumption, and commitment. The first stage, sensitization, 18 occurs before 
puberty 19 and refers to the children's sense of being different from other children on the basis 
of their gender-inappropriate behaviour and interests, and rarely because they perceive 
themselves to be sexually different, having little or no sense of homosexuality and 
heterosexuality as categories. 

The second stage, identity confusion, 20 spans adolescence, when lesbian and gay youth 
experience homosexual arousal, erotic imagery, romantic attachments and physical acts. Now 
they see themselves as sexually different and begin to associate this sense with being lesbian 
or gay. They have heterosexual experiences too. Their confusion during this time about their 
sexual orientation is less a matter of uncertainty about their true orientation and therefore not 
an opportunity to intervene to attempt to redirect sexual orientation; 21 much more is it the 

16 David M Halperin Saint Foucault: Towards a Gay Hagiography (1995) 40-2. 

17 Richard R Troiden 'The Formation of Homosexual Identities' in Gilbert Herdt (ed) 
Gay and Lesbian Youth (1989) 43. There is nothing essential about the division of stages in 
Troiden's model; what is important is the development outlined, which is also reflected in 
other accounts of lesbian and gay identity formation. See also Anderson op cit note 4; Mary 
Jane Rotheram-Borus & M Isabel Fernandez 'Sexual Orientation and Developmental 
Challenges Experienced by Gay and Lesbian Youths' (1995) 25 Suicide and Life-threatening 
Behaviour 26. 

18 Discussed in Troiden op cit note 17 at 50-2. 

19 The social science research is specific about the age of lesbians and gays in the 
various stages of their development. I have chosen to be unspecific and to generalize by using 
terms such as puberty and adolescence, for three reasons. First, the specific ages vary from 
study to study. Second, the ages will vary between communities, for example there may be 
quicker development through the stages in urban communities which have a lesbian/gay 
subculture. Third, there is also a quicker development through the stages today than there was 
in the past, and this seems to accelerate with the years. It is in part for this reason that lesbian 
and gay youth are a relatively new phenomenon in life and a relatively new issue in 
lesbian/gay studies. On the last two reasons, see further the text below. 

Generally, gay males pass through the various stages at lower ages than lesbians. 

20 Discussed in Troiden op cit note 17 at 52-8. 

21 Richard A Isay Becoming Gay: The Journey to Self-acceptance ( 1996) 67. On the 
reverse situation, !say at 69: 'whereas heterosexual adolescents may have occasional 
homoerotic impulses and fantasies, they enter adolescence believing they are heterosexual 
and generally remain convinced of this. Homosexual boys usually enter adolescence hoping 
that they are heterosexual, and it is only during late adolescence or early adulthood that they 
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result of attempting to reconcile their homosexual feelings with the negative stereotypes 
society presents to them of homosexuality and which they internalize. Isolation is one of the 
most serious problems of lesbian and gay adolescents. 22 They have little access to accurate 
information on homosexuality and most of the information they come across stigmatizes 
them. With negative information, they may think poorly of themselves; with little 
information, they may find it hard to conceive of a future life (as a lesbian or a gay person). 
The inferiority that lesbian and gay youth feel may influence all aspects of their lives and 
make them insecure in their relations with others. It is difficult for them to discuss their 
sexuality with their family and peers. Those who are open about their homosexuality often 
face rejection (including being thrown out of the home), humiliation and violence­
especially at home and in school. 23 Adolescents typically develop a coping strategy to deal 
with their stigmatization: they may deny their feelings to themselves or attempt to eradicate 
them; they may attempt to avoid those feelings by assuming heterosexual roles24 and anti­
homosexual poses; they may justify their homosexuality as 'just a passing phase'; or they may 
accept themselves as homosexual and seek out more information on homosexuality. 
Emotional isolation is pervasive: 'Am I the only one?' The adolescent may experience 
depression, lack of self-esteem, self-blame, and feelings of guilt and failure. Both those who 
are open and those who are not may react to the negative stance of society by withdrawing 
(including running away from home) from familial, peer, school and other social life; and by 
engaging in dangerous and destructive behaviour such as alcohol and drug abuse and 
prostitution; and by committing suicide.25 

The third stage of lesbian and gay identity formation, identity assumption, 26 is 
accomplished in late adolescence or early adulthood. Now lesbians and gays identify as 
lesbians and gays to themselves and to at least some others, mainly other lesbians and gays. 
This is the start of the process of' coming out', a process which really never ceases because 
every new social encounter raises the issue of coming out. Lesbians tend to define themselves 
as lesbian through meaningful emotional involvements with other women; gay males as gay 

are able to acknowledge their sexual orientation.' 

22 On isolation, see A Damien Martin & Emery S Hetrick 'The Stigmatization of the 
Gay and Lesbian Adolescent' (1988) 15 Journal of Homosexuality 163 at 165-74. 

23 See Neil W Pilkington & Anthony R D'Augelli 'Victimization of Lesbian, Gay, and 
Bisexual Youth in Community Settings' (1995) 23 Journal of Community Psychology 34. At 
55: 'These findings reflect the core psychological dilemma facing lesbian, gay, and bisexual 
youth. On the one hand, non-disclosure has been associated with feelings of alienation, 
dishonesty, frustration, shame, and futility, as well as health problems such as ulcers and 
hypertension .... On the other hand, disclosure results in victimization.' 

2
• 'Even those who hide successfully are socially isolated because the fear of discovery 

becomes an integral part of their lives.' (Martin & Hetrick op cit note 22 at 170) 

25 See Gary Remafedi (ed) Death by Denial: Studies of Suicide in Gay and Lesbian 
Teenagers (1994). 

26 Discussed in Troiden op cit note 17 at 59-63. 
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in sociosexual contexts such as gay gathering places. Self-definition as lesbian/gay is almost 
inseparably linked with first social contact with other lesbians and gays. Where this contact is • 
positive, be it with peers or adults, lesbians and gays obtain information about homosexuality 
which may cause them to re-evaluate their view of it in a more favourable light. 'Experienced 
homosexuals provide neophytes with role models from whom they learn: (a) strategies for 
stigma management; (b) rationalizations that legitimize homosexuality and neutralize guilt 
feelings; ( c) the range of identities and roles available to homosexuals; and ( d) the norms 
governing homosexual conduct. '27 Lesbian- and gay-identified people now cope with their 
stigmatization by: not engaging in any homosexual activity (which may result in self-hatred 
and despair); or by leading double lives,-being out only to certain people, mainly 
homosexuals; or by immersing themselves in the lesbian/gay subculture, which gives them a 
sense of belonging and ends their sense of isolation. 

The fourth stage, identity commitment, 28 begins in adulthood, though many lesbians 
and gays do not reach this stage. Commitment means integrating their homosexual identity 
into a positive sense of self. Their sexual orientation is now more than just a matter of sexual 
attraction and more a way of life. Their sexual orientation is valid and normal, they are happy 
with it and most would not want to change it. A same-sex love relationship provides 
emotional satisfaction as well as physical gratification. They come out to more people, in 
widening circles that include heterosexuals. Lesbians and gays now manage the stigma that 
attaches to them: by neither announcing nor denying their lesbian/gay identities to 
heterosexuals, keeping their private lives private to the lesbian/gay subculture; or by taking 
care that their homosexuality does not assume undue importance and that it is respectable; or 
by celebrating their homosexuality, attempting to change the ways other think about it. 
Commitment to lesbian/gay identity is a continuous process that may waver over the years. 

It should emerge from the above summary of lesbian/gay identity development that 
sexuality - sexual conduct and identity - is socially determined. Lesbians and gays try to 
understand the raw material of their sexual desires in terms of the various meanings society 
gives to those desires. It is as if desire were a fluid thing and society labelled it, stabilized it 
into patterns. Lesbians and gays come to see these patterns and take a stance towards them. 29 

Ideally and basically, they learn that it is society which is at fault, not they, that their sexual 
orientation is healthy and normal, and that the problems they experience are the result of 
heterosexism in society.30 

The above summary is based on the backward glances of today's adults. A new 
phenomenon 31 is teenagers who identify as lesbian and gay, who do not wait until their late 

27 Troiden op cit note 17 at 61. 

28 Discussed in Troiden op cit note 17 at 63-8. 

29 Troiden op cit note 17 at 44-5; Bill Marshall Guy Hocquenghem (1996) chap 2. 

30 Foreword by Gerry E Studds to George Weinberg Society and the Healthy 
Homosexual (1991) ix. 

31 Much of this paragraph derives from Gilbert Herdt & Andrew Boxer Children of 
Horizons: How Gay and Lesbian Teens are Leading a New Way Out of the Closet (1996). See 
also Gilbert Herdt Same Sex, Different Cultures: Exploring Gay and Lesbian Lives (1997). 
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adolescence or early adulthood to come out. This lowering of the age of coming out is due to 
the presence of a larger, visible, more powerful community of lesbian and gay adults who 
have fought for important political and social changes. The new youth show us that 
homosexuality is not just 'a subjective state of individual desire for erotic contact with 
persons of the same gender', but also the basis for • a significant cultural category of identity 
involving social, political, and economic practices and social institutions that are above and 
beyond individual actors•. 32 They show us that coming out is not only a lone, personal act, 
whereby one acknowledges something to oneself and to others. It is also a social process that 
depends on role models, accurate, positive information and spaces in which to socialize as 
lesbian/gay. Youth can now conceive of growing up to lead lesbian and gay lives, instead of 
their homosexuality having internal life alone. When these youth are confused, it is not about 
whether they are homosexual or not, but how to build a socially acceptable role based on their 
homosexual desires that is also valuable to them. They really compress the second, third and 
fourth stages above into a shorter period of time. The adult lesbian and gay community has in 
large measure traditionally been ignorant of and indifferent to lesbian and gay youth in part 
because of a fear of being accused of seducing young people into homosexuality, for one of 
the myths about homosexuality is that of homosexual 'recruitment'. 33 There is some truth in 
this myth in this sense: Youth realize that they are homosexual (are born such, if you like) but 
they become lesbian or gay, they learn to be lesbian or gay. In this article I mostly use the 
word 'homosexual' to refer to a kind of desire and the words 'lesbian and gay' to refer to an 
identity that can be constructed on that desire. The lesbian/gay community and its influences 
on the larger community help homosexual youth conceive of lesbian and gay identities for 
themselves. 

It was to combat this social influence that in the United Kingdom s 28 of the Local 
Government Acf4 was passed. It reads: 

'(l) A local authority shall not 
(a) intentionally promote homosexuality or publish material with the intention of 

promoting homosexuality; 
(b) promote the teaching in any maintained school of the acceptability of 

homosexuality as a pretended family relationship .... ' 
The language of this provision conceives of homosexuality in the social sense oflesbian/gay 
identity that I describe above. It implicitly recognizes the existence of homosexual desire but 
would not want the homosexual to develop, through 'teaching' and proselytization, into a 
lesbian or gay adult. Law is, of course, one aspect of the socio-cultural arrangements that 
'define what sexuality is, the purposes it serves, its manner of expression, and what it means 
to be sexual'. 35 Should the attitude of the law in South Africa to the homosexuality of youth 
be to discourage the development of a lesbian and gay identity outlined above? No. The 
experience of lesbians and gays presented in the social science research says that it is 

32 Herdt Same Sex, Different Cultures op cit note 31 at 12-3. 

33 See Glen Retief 'Keeping Sodom out of the Laager: State Repression of 
Homosexuality in Apartheid South Africa' in Defiant Desire op cit note 13, 99 at 105-6. 

34 1988. 

35 Troiden op cit note 17 at 44. 
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important to the psychological and emotional good health of homosexuals that they be free to 
move beyond the suffering and condemnation I touch on in Troiden's second stage of identity 
confusion36 and assume lesbian and gay identities which they incorporate into a positive self­
acceptance. Whereas homosexuality is usually regarded as a developmental failure,37 I suggest 
that the development from homosexual into lesbian and gay is a positive one. 

There is support for this approach in the judgment of the South African Constitutional 
Court in National Coalition for Gay and Lesbian Equality & another v Minister of Justice & · 
others.38 In declaring various criminal prohibitions on gay sex to be unconstitutional, the 
court said that they reinforced already existing societal prejudice and increased the negative 
effects of such prejudices on gay lives.39 The serious psychological harm for gays included 
anxiety, guilt and depression. It quoted the Supreme Court of Canada in Vriend v Alberta:40 

'Fear of discrimination will logically lead to concealment of true identity and this 
must be harmful to personal confidence and self-esteem. Compounding that effect is 

36 Some of the more recent research has criticized social scientists for emphasizing the 
problems of lesbian and gay youth at the expense of their promise. It is the lesbian and gay 
youth who suffer most whom clinicians encounter, and thus researchers 'clinicalize' lesbian 
and gay adolescence (Ritch C Savin-Williams Gay and Lesbian Youth: Expressions of 
Identity (1990) 182-5). One study, as an example of the contrary, has found that gay youths 
do not differ in self-esteem level from that of heterosexual male youths (Savin-Williams 'An 
Exploratory Study of Pubertal Maturation Timing and Self-esteem Among Gay and Bisexual 
Male Youths' (1995) 31 Developmental Psychology 56). '[T]here are clear signs that gay [and 
lesbian] youth do not passively accept this suffering and condemnation, but instead make very 
active paths to construct a gay [or lesbian] identity, to enter a gay [and lesbian] world, to work 
for acceptance, and even challenge the heterosexual assumption' (Ken Plummer 'Lesbian and 
Gay Youth in England' in Gay and Lesbian Youth op cit note 17, 195 at 209). This article 
argues that support be given to these efforts. 

37 Isay op cit note 21 at 64. lsay, a psychotherapist, puts the ideal goal thus (at 78): 
'Properly conducted therapy helps the homosexual adolescent 

consolidate his sexuality by removing impediments that may have interfered 
with his acknowledging his sexual orientation; particularly, the negative self­
perceptions that may have evolved from self-esteem injury due to early 
parental neglect or rejection, later peer rejection, and social stigmatization. At 
the close of adolescence, by 20, 21, or 22 years, the homosexual youth should 
have the capacity to accept a variety of homoerotic fantasies, to be able to fall 
in and out of love without too great disruption of his life, and to enjoy sex with 
other men. With positive self-regard, he will value his own health and be 
mindful of the health of his partners. Like the heterosexual adolescent, he 
should ideally be able to experience himself as a loving, sexual person.' 

31 1999 (1) SA 6 (CC). 

39 Para 23. 

40 Unreported, file no 25285, delivered on 2 April 1998, para 102, quoted in para 23 of 
the Constitutional Court judgment. 
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the implicit message conveyed ... , that gays and lesbians, unlike other individuals, are 
not worthy of protection. This is clearly an example of a distinction which demeans 
the individual and strengthens and perpetuates the view that gays and lesbians are less 
worthy of protection as individuals in Canada's society. The potential harm to the 
dignity and perceived worth of gay and lesbian individuals constitutes a particularly 
cruel form of discrimination.' 

The Constitutional Court clearly recognizes the severe impact of discrimination on the 
dignity, personhood and identity of gay adult men.41 If these are values to protect in adults, 
then surely they are also so in homosexual youth. 

In a landmark book called Centuries of Childhood, 42 Philippe Aries attempted to 
demonstrate that only in the late seventeenth century did a conception of childhood start to be 
formed, that previously a child was not thought to have a particular nature. Although Aries 
wrote about the history of France, his relevance to us is this: He is usually cited as authority 
for the proposition that childhood as a concept is just that - conceived, constructed; and to 
make the point, by contrasting it with the position in the past, that the modem conception of 
childhood is that the world of children is separate from that of adults. David Archard43 

summarizes the modem conception of childhood in terms of two models: the developmental 
model and the religious/literary ideal. 'Developmental science views childhood as a stage on 
the road to adulthood, and the nature of the child as impelling it to the achievement of the 
adult capacities and dispositions it lacks. ' 44 The typical stance of this view has been that 
homosexuality is an anomaly in the developmental process. The religious/literary model is 
cast in more obviously moral terms: The child is born innocent and ignorant, and is then 
corrupted by society (vide various religious texts and Rousseau), and sex education (including 
of homosexuality) is premature adult knowledge; but the child must grow to maturity if it is 
to survive in an adult world. 45 In the view of both approaches, 'the modem child is an 
innocent incompetent who is not but must become the adult. The "must" conveys both the 
necessity of human development and the ideal character of maturity. ' 46 

The Constitutional Court has affirmed the rights of gay (and impliedly lesbian) adults 
to equality, privacy and dignity. This finding is relatively uncontroversial. Far more 
controversial would be to conceive of lesbian and gay youth as having equivalent rights, for 
we separate childhood from adulthood, as explained above. In my summary of the social 
science research on lesbian and gay youth, I have tried to show that the lesbian and gay adults 
of today were the homosexual youth of yesterday. It is a distortion of their experience to 
separate the adults from the youth, to give legal cognisance and protection to the adults and 

41 Para 26. 

42 (1960). 

43 Children: Rights and Childhood ( 1993) chap 3. 

44 Archard op cit note 43 at 40-1 (my emphasis). 

4s A variant on the religious/literary model is that the child is inherently sinful, and 
needs a disciplinary upbringing (vide William Golding's novel, The Lord of the Flies). 

46 Archard op cit note 43 at 41. 
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ignore the existence of the youth and their needs. The law should do what it can for 
homosexual ·youth because, ( 1 ), of the potentially severe impact of societal stigma on them, as 
on adults in the eyes of the Constitutional Court, and (2), they grow into adults and the ideal 
condition of adulthood is one where a lesbian or gay identity is positively integrated into the 
conception of self.47 Writing in non-homosexual terms, Archard argues that 

'the valuation and understanding of childhood and adulthood are mutually 
interdependent.. .. Childhood is a preparation for adulthood but we can only know how 
to prepare the child if we know what is expected of the adult. 

'It seems self-evident that the character of adult society will derive from the 
ways in which its children are brought up, and that, in turn, the nature of child-rearing 
will reflect the values and priorities of adult society. Yet political and social 
philosophy seems sometimes to have forgotten this fact, representing as merely 
natural development what is a choice of upbringing. '48 

It is to that choice of upbringing by the law that I now turn. 

LAW 

The Age of Consent49 

The Sexual Offences Act50 makes it an offence for a male to have sexual intercourse 
with a girl under the age of 16 years or with a boy under the age of 19 years, and for a female 
to have sexual intercourse with a boy under the age of 16 years or with a girl under the age of 
19 years. The heterosexual age of consent is thus 16 years and the homosexual age of consent 
is 19 years. The view has been expressed in regard to same-sex relations that the under-age 
partner is also liable for the commission of the crime, or, where two youth of the same sex 

47 See Stephen F Morin & Stephen J Schultz 'The Gay Movement and the Rights of 
Children' (1978) 34 Journal of Social Issues 137. 

Children's rights are most frequently dichotomized into rights of protection and rights 
of self-determination. The former would protect the child against obvious harms; they are 
uncontroversial and are contained in the children's rights section, s 28, of the Constitution. 
The latter category of rights would give the child greater autonomy and treat her or him more 
like an adult; these rights are controversial, the more so the more the difference between 
adulthood and childhood is collapsed. (See MDA Freeman The Rights and Wrongs of 
Children (1983) 1-65.) The rights I would have the law accord to homosexual youth is a mix 
of the two categories: to protect the youth against the harms of prejudice is welfarist but also 
grants them the autonomy to prepare for a future lesbian/gay adult self. 

41 Archard op cit note 43 at 161. 

49 See Ronald Louw 'S v H 1993 (2) SACR 545 (C): Sexual Orientation and the Age 
of Consent' (1994) 7 SACJ 132; J Clifford Hindley 'The Age of Consent for Male 
Homosexuals' 1986 Criminal LR 595. 

'° Act 23 of 1957, s 14 (1) and (3). 
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engage in sexual relations, that both young people are guilty51 
- based on the literal wording 

of the provision. But the Appellate Division 52 has interpreted a prohibition on sexual 
intercourse between a man and a girl not to impose liability on the girl as an accessory to the 
man's crime - on the basis that the purpose of the prohibition was to protect the girl and 
there would be unfortunate consequences if the victim were criminally responsible. The 
homosexual age-of-consent crimes date from a time when homosexual intercourse per se was 
criminal, so that it was more plausible then to argue for the punishment of youth for lesbian 
and gay sex. Now that the Constitutional Court has decriminalized gay sex,53 the more 
plausible way of reading the legislation in question is to protect the young person and not 
punish her or him in addition to the adult, if any is involved. 

Whether the age-of-consent laws result only in the conviction of adults who have sex 
with them or also in the conviction of the young person or persons, they discriminate between 
heterosexual and homosexual youth. 54 It cannot be doubted that sexual experimentation and 
romantic attachments are as important to homosexual as to heterosexual youth. The laws that 
punish their adult partners and even them stigmatize homosexual youth just as the laws 
invalidated by the Constitutional Court had negative effects on gay adults. Such societal 
stigma may give homosexual sex and love an added importance: 

'Satisfying sexual experiences motivate the adolescent or young adult who has a 
healthy self-image to come out to other gay [or lesbian] peers and adults and then to 
parents and close family members, consolidating his [or her] identity as a gay person 
[ or lesbian]. ... 

' ... [I]t is the affirming love of another man [or woman] that is the most 
effective antidote to the "battered self-esteem" of most gay men [and lesbians] in our 
society. And it is the love of another man [ or woman] over time that provides the 
greatest certainty and clarity about one's personal identity as a gay man [or lesbian]. 
Only then does being gay [/lesbian] become indispensable to one's happiness. ,ss 

A further effect of a higher homosexual age of consent may be to discourage lesbian and gay 
organizations from meeting the needs of homosexual youth who are for them 'jail bait'. The 
consequent shortage of information about lesbian and gay life, of adult lesbian and gay role 
models, and spaces in which to socialize as lesbian or gay may lead to the sense of isolation 

51 John Milton 'The Sexual Offences Act' (1988) 1 SACJ269 at 270-1. 

52 R v W l 949 (3) SA 772 (A) at 778. 

53 Note 38. 

S4 In R v M (C) (1995) 23 OR 3d 629 (as discussed by Donald G Casswell Lesbians, 
Gay Men, and Canadian Law ( 1996) 13 9-4 5) the Ontario Court of Appeal found that unequal 
age-of-consent laws violated the right to equality in the Canadian Charter of Rights and 
Freedoms. Two of the three judges based their decision on age discrimination. The third 
judge, Abella JA, found discrimination on the basis of sexual orientation: '[The law] 
perpetuates rather than narrows the gap for an historically disadvantaged group - gay men 
-it does so arbitrarily and stereotypically ... .' (at 635-6, as quoted by Casswell at 142) 

55 Isay op cit note 21 at 8-9. 
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mentioned above. 56 

The typical position in support of unequal age-of-consent laws is 'the protection of 
youth' .57 The latter phrase can mean at least two things. One is that there is a concern that 
homosexual encounters may fix a young person's undecided sexual orientation into 
homosexuality or alter a young person's heterosexual orientation to homosexuality. While 
this seems doubtful, it should not matter if it were so: homosexual and heterosexual 
orientation should have equal moral validity. The second kind of protection could be that, 
accepting the equal validity of the two orientations, it is undesirable to give a young person 
the right to make decisions about actions which may put her or him in a stigmatized group. 
But it is the law itself, including the differential age-of-consent laws, along with other aspects 
of society, that creates the stigma. 'The law characterizes homosexuality as different and then 
cites that difference as a reason for continuing to treat it differently. ' 58 

Welfare 

The White Paper for Social Welfare59 states that one of the principles of national 
developmental social welfare strategy is non-discrimination: 

'Social welfare services and programmes will promote non-discrimination, tolerance, 
mutual respect, diversity, and the inclusion of all groups in society. Women, children, 
the physically and mentally disabled, offenders, people with IDV/AIDS, the elderly, 
and people with homosexual or bisexual orientations will not be excluded. '60 

In the section on programmes to meet the special needs and problems of youth and young 
adults, 'homosexual and lesbian youth' are identified as 'youth with special needs' .61 

The problems that lesbian and gay youth face have been touched on above. There is 

56 Plummer op cit note 36 at 201. Isay op cit note 21 at 72: 
'Anonymous or random sexual encounters are not necessarily a symptom of an 

inability to form intimate attachments. Peer and parental pressure for heterosexual 
conformity, our society's unwillingness to permit gay youth to develop a system of 
courtship, and the ease with which two men can get off with one another contribute to 
the need of some adolescents and adults to express their sexuality covertly. Rest 
rooms and pornographic movie theatres or bookstores may also provide an 
opportunity to meet and talk with others like themselves.' 

57 See for example the cases before the European Commission of Human Rights on 
the subject, as discussed in Laurence R Helfer 'Finding a Consensus on Equality: The 
Homosexual Age of Consent and the European Convention on Human Rights' (1990) 65 New 
York University LR 1044. 

51 Archard op cit note 43 at 78-9. 

59 General Notice 1108 GG 18166 of 8 August 1997. 

60 Chapter 2.10. 

61 Chapter 8.69(d). 

\ \0 
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much that welfare policy can do. An example of an American welfare programme is Project 
10, which was begun in 1984 in Los Angeles as an 'in-school 62 counselling programme 
providing emotional support, information, resources, and referrals to young people who 
identified themselves as lesbian, gay, or bisexual or who wanted accurate information on the 
subject of sexual orientation'. 63 Workshops were arranged for school teachers, counsellors 
and other support personnel; support groups were set up on each senior high school campus 
for scholars who are dealing with sexual orientation issues.64 Lesbian and gay youth support· 
groups can do much to improve the self-esteem of youth: 

They provide opportunities for gay, lesbian, and bisexual teens to learn and practice 
social skills, share and exchange information, develop friendships, obtain peer 
support, explore the meaning of their sexual identity, and find positive role models .... 
Such groups decrease emotional and social isolation, help members clarify values, and 
encourage responsible decision-making .... '65 

Lesbian and gay role models should also be important in decisions about fostering and out-of­
home placement of lesbian/gay-identified youth.66 As with all areas of South African life, 
poverty intersects with homosexuality to create special needs for lesbian and gay youth which 
need to be addressed: where the white community has more resources and young whites are in 
a better financial position to leave the parental home, there may be less privacy in the black 
community for lesbian and gay youth and fewer places for them to socialize in.67 

62 The White Paper op cit note 59 says that the Department of Welfare will negotiate 
with the Department of Education about the implementation of social support and 
development services in schools, including education regarding sexuality (chap 8.45(a)) (my 
footnote). 

63 Virginia Uribe & Karen M Harbeck 'Addressing the Needs of Lesbian, Gay, and 
Bisexual Youth: The Origins of Project 10 and School-based Intervention' in Karen M 
Harbeck (ed) Coming out of the Classroom Closet: Gay and Lesbian Students, Teachers, and 
Curricula (1992) 9 at 11. 

64 Virginia Uribe 'Project 10: A School-based Outreach to Gay and Lesbian Youth' in 
The Gay Teen op cit note 4,203 at 204. 

65 Dempsey op cit note 12 at 166. See also Kristen E Robinson 'Gay Youth Support 
Groups: An Opportunity for Social Work Intervention' (1991) 36 Social Work 458. 

66 See T Richard Sullivan 'Obstacles to Effective Child Welfare Service with Gay and 
Lesbian Youths' (1994) 73 Child Welfare 291; Gary Mallon 'Gay and No Place to Go: 
Assessing the Needs of Gay and Lesbian Adolescents in Out-of-home Care Settings' (1992) 
71 Child Welfare 547. 

67 Simon Nkoli & Mark Chesnut 'Out of South Africa' in Mark Blasius & Shane 
Phelan (eds) We Are Everywhere: A Historical Sourcebook of Gay and Lesbian Politics 
(1997) 761 at 765. For an article on homeless, poor lesbian and gay youth in South Africa, see 
Cape Times op cit note 13. Generally, see Eric Heinze 'Gay and Poor' (1995) 38 Howard LJ 
433. 

\\\ 
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Parental Authority 

It may be argued that social-welfare services such as those exampled above and 
educational initiatives such as those advocated in the next section of this article interfere with 
the right of parents to bring up their children. 68 There is a series of cases in South Africa69 in 
which the father of a minor applied for and was sometimes granted an interdict restraining a 
third person, whose association with the minor the father considered undesirable, from 
communicating with the minor. (Although the liaisons in these cases were sexual, none of 
them were lesbian or gay.) The law in these cases is that parental authority includes the right 
to decide whom the child associates with, so that anyone who interferes with such authority 
commits an injuria against the parent. Three questions were to be asked: (1) was the parental 
power extant? {2) if it was, what was its extent? and (3) was the power exercised reasonably? 
In view of the constitutional provision that ' [a] child's best interests are of paramount 
importance in every matter concerning the child' 70 and the overriding principle in the law of 
children as a whole that the interests of the children are paramount, 71 it is submitted that if 
such a case were to come to court today, the emphasis should not be on whether there was 
offence to the parent or on questions (1) and (2), but on what was best for the child or on 
question (3).72 'The parental power, or natural guardianship, is today concerned more with 
duties than with powers, and may be described as an office in the nature of a trust. '73 The 
caretaker thesis of parenthood says that a parent is the caretaker of her or his child because the 
child lacks the maturity and experience to make important decisions, and that the parent must 
act in the best interests of the child- as a child and as the adult the child will become.74 

The experience of lesbian and gay teens is that they are discriminated against not only 

68 See Patrick Henigan 'Is Parental Authority Absolute? Public High Schools Which 
Provide Gay and Lesbian Youth Services Do Not Violate the Constitutional Childrearing 
Right of Parents' {1996) 62 Brooklyn LR 1261. 

69 L v H 1992 {2) SA 594 (E), Meyer v Van Niekerk 1976 {1) SA 252 {T), Coetzee v 
Meintjies 1976 {I) SA 257 (T), Gordon v Barnard 1977 {1) SA 887 (C), H v I 1985 (3) SA 
237 (C). 

70 Section 28(2). 

71 Segal v Segal 1971 .(4) SA 317 {C) at 324B-C, as referred to in PQR Boberg The 
Law of Persons and the Family (1977) 461n16. 

72 See Alfred Cockrell 'The Law of Persons and the Bill of Rights' in Bill of Rights 
Compendium (1998) para 3E21. In Coetzee op cit note 69 at 261, the court said that it was not 
being asked to act as upper guardian in place of the father, but as a court oflaw intervening to 
prohibit an unlawful act. In H v I op cit note 69 at 243-4, the court said that it would interfere 
with the exercise of parental power if this was in the minor's interests and here the court 
would be acting as upper guardian. The latter view is preferable. 

73 Boberg op cit note 71 at 458. 

74 Archard op cit note 43 at 52-3. 
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by society but also by their families. At a time when they most need family acceptance of 
their homosexuality, they may meet with ridicule, isolation (including being thrown out of the 
home) and violence from their family if they disclose their homosexuality. The incentive to 
stay in the closet may lead to loneliness, shame, self-hatred and depression. Parents who learn 
that their child is lesbian or gay usually experience a sense of loss; they too feel stigmatized 
and ideally come to see that they, like society, need to change their attitudes towards 
homosexuality; they too have to • come out', as parents of a lesbian or gay child, and grow 
into a positive acceptance of their child's sexuality. 75 Parents oflesbian and gay youth very 
often do not act in the best interests of their children: they contribute to their suffering as 
children and make harder the adjustment. to mentally and emotionally healthy lesbian and gay 
adults. In the light of this experience in the family, as well as general societal homophobia, it 
is necessary for the state and other parties to provide welfare services and appropriate 
educational interventions. And if a parent applied to court to interdict a person of the same 
sex from romantic association with her or his child, the homosexuality per se of the 
relationship ought to be irrelevant to the court's determination of the child's interests. 76 

Education 77 

The most obvious site for intervention for lesbian and gay youth is education. The 
National Education Policy Act78 has as one of the directive principles of national education 
policy the advancement of the right • of every person to be protected against unfair 
discrimination within or by an education department or education institution on any ground 
whatsoever'. In Gauteng, regulations 79 specify, as one of the principles underpinning the 
governance of schools, that no learner or educator shall be unfairly discriminated against by 
the Gauteng Department of Education or by a school on the ground of, inter alia, sexual 

75 Flavia Krieg 'Just Say No to Involuntary Heterosexist Psychiatric Treatment: 
Towards Protecting the Mental Health of Gay, Lesbian, Bisexual, and Transgender 
Adolescents' (1995) 16 Journal of Juvenile Law 115 at 116-7. For a full treatment of the 
experience of parents, see Carolyn Welch Griffin et al Beyond Acceptance: Parents of 
Lesbians and Gays Talk About Their Experiences (1986). 

76 For a view that certain emotional abuse of lesbian and gay youth should be legally 
regarded as child abuse, see Sonia Renee Martin 'A Child's Right to Be Gay: Addressing the 
Emotional Maltreatment of Queer Youth' (1996) 48 Hastings LJ 167. 

Our law recognizes the sexual autonomy of minors in at least one respect: s 5(3) of the 
Choice on Termination of Pregnancy Act 92 of 1996 allows for abortion without the consent 
of the minor's guardians. 

n Generally, see Dan Woog School's Out: The Impact of Gay and Lesbian Issues on 
America's Schools (1995). 

78 No 27 of 1996, s 4(a)(i). 

79 Regulation 3(b) of the Regulations Relating to the Governing Bodies of Public 
Schools, in terms of the School Education Act 6 of 1995 (G): General Notice 786 Gauteng 
Gazette 331 of28 February 1997. 
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orientation. 80 

Education is more than the value-free transmission of knowledge and skills. In the 
schools students learn social values, both in the formal curriculum and in the hidden 
curriculum of daily social and classroom life. Covertly and overtly, youth are taught to be 
citizens, including sexual citizens. 81 The new 'Curriculum 2005', which is being gradually 
phased in in South Africa's schools, 82 'sets a high value on the curriculum as an instrument 
for social change'. 83 In particular, one of the eight 'learning areas' is Life Orientation, which 
aims at 'a transformation of society in the interests of promoting a human rights culture, 
underpinned by the striving for a fully inclusive, egalitarian society free of all unjust 
discrimination, as underpinned by the Constitution'. 84 Pursuant to this philosophy, the Gender 
Equity Task Team has recommended to the Department of Education that schools be made 
safe for lesbians and gays and be sites for the critical and active promotion of all forms of 
human rights, including those based on sexual orientation. 85 

In the United States, when there have been initiatives for lesbian and gay youth, they 
have often emphasized the sturm und drang aspect86 of some teenagers' lives. They have 
focused on the violence lesbian and gay youth often suffer, especially at the hands of peers 
and in school, at the alarming statistics of lesbian/gay teen suicide, at their frequent 
homelessness and resort to prostitution, the shortage of professional help, the psychological 
damage of internalized homophobia, and their vulnerability to HIV/AIDS.87 In the light of 

80 Section 9(4) of the Constitution requires parliament to pass national legislation to 
prevent or prohibit unfair discrimination. The Promotion of Equality Bill makes sexual 
orientation a prohibited ground of discrimination in the range of areas covered, including 
education. 

Donna I Dennis & Ruth E Harlow 'Gay Youth and the Right to Education' (1986) 4 
Yale Law & Policy Review 446 argue that the right to education in American state 
constitutions be used to enforce lesbian and gay students' rights to an equal, integrated 
education. 

81 See Peter Redman 'Shifting Ground: Rethinking Sexuality Education' in Debbie 
Epstein (ed) Challenging Lesbian and Gay Inequalities in Education (1994) 131 at 141-2. 

82 According to Department of Education Policy Documents for Grades R--9 (October 
1997). 

83 'Gender Equity in Education' Report of the Gender Equity Task Team for the 
Department of Education (October 1997) 225. 

84 As quoted in 'Gender Equity in Education' op cit note 83 at 100. 

15 'Gender Equity in Education' op cit note 83 at 104. 

16 Savin-Williams Gay and Lesbian Youth op cit note 36 at 177. 

17 See the summary by Kelli Kristine Armstrong 'The Silent Minority Within a 
Minority: Focusing on the Needs of Gay Youth in Our Schools' (1994) 24 Golden Gate 
University LR 67 at 74-8; and 'Making Schools Safe for Gay and Lesbian Youth: Breaking 
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this understanding, initiatives are mostly welfarist or protectionist, such as the provision of 
gay-affirmative counselling services in public high schools, and the implementation of anti­
harassment guidelines in schools. 88 There is a reluctance in presenting gay subject-matter in 
the schools, for this, it is feared, would be to proselytize, to teach youth to be lesbian or gay. 89 

This is true in the sense I have already indicated: while schools cannot teach a homosexual 
orientation, they can teach students about lesbian and gay issues and make lesbian and gay 
students feel positive about their homosexuality 90 and stimulate them to imagine lesbian/gay • 

the Silence in Schools and in Families' Education Report of the Massachusetts Governor's 
Commission on Gay and Lesbian Youth (25 February 1993), reproduced in Death by Denial 
op cit note 25 at 151. 

Concerning HIV/AIDS, research shows that youth who are more secure in their 
lesbian or gay identities are less likely to engage in risky sex (Kevin Cranston 'HIV Education 
for Gay, Lesbian, and Bisexual Youth: Personal Risk, Personal Power, and the Community of 
Conscience' in Coming Out of the Classroom Closet op cit note 63 at 247). 

88 The equivalent could be achieved in South Africa in the code of conduct for learners 
that the governing body of a public school must adopt in terms of s 8 of the South African 
Schools Act 84 of 1996. The Gender Equity Task Team op cit note 83 at 112 recommends 
that the Department of Education ensure that schools' codes of conduct address harassment 
and discrimination on the basis of sexual orientation. At 221 and 226 the Task Team further 
suggests that educational managers be vicariously responsible for ensuring a discrimination 
and harassment-free environment. In the American case of Nabozny v Podlesny 92 F 3d 446 
(1996, United States Court of Appeals, Seventh Circuit), a high school student had been 
continually harassed and physically abused by fellow students because he was homosexual. A 
Wisconsin statute forbad discrimination in schools, including on the basis of sexual 
orientation, plus his school district had a policy prohibiting discrimination, including 
harassment and battery. The student reported the abuse to school officials, who turned a deaf 
ear. He was awarded a sum of money against them for being denied equal protection of the 
law, based on his gender and sexual orientation, that was extended to other students. 

The most common form of legal action by lesbian and gay pupils in the United States 
is for the violation of their right under the first amendment to the American Constitution to 
freedom of speech and association. They have succeeded where the public expression or 
activity had a political nature, not because it was of inherently personal value. (See 
'Developments in the Law - Sexual Orientation and the Law' (1989) 102 Harvard LR 1508 
at 1584-95.) For example, in Fricke v Lynch 491 F Supp 381 (1980, United States District 
Court, Rhode Island), a student was refused permission by his school to bring a male date to 
the high school prom. The court found a violation of his right to free speech: attending the 
dance with another man was a political statement. 

19 Arthur Lipkin 'The Case For a Gay and Lesbian Curriculum' in The Gay Teen op cit 
note 4, 31 at 48. 

90 It may be thought that making students 'feel good' about themselves is not an 
appropriate goal for education. But 'feeling bad' about themselves is what education already 
does for many lesbian and gay pupils, by positive act or omission. The overall goal of 
Curriculum 2005 is 'to provide children with opportunities to develop to their full potential as 
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identities and lives for themselves. In America, where homosexuality enters the curriculum, it 
is usually in science, health and sex education classes, which can have the effect of 
remedicalizing homosexuality. Ideally, it should be integrated into the standard courses.91 

This benefits not only lesbian and gay pupils, but is also a lesson to other pupils in their 
sexuality, socio-cultural arrangements and democracy. It teaches all students autonomy in the 
formation of their own identities and educates against prejudice.92 Anything short of this 
holistic approach smacks of segregation, the apotheosis of which (though a necessary one in . 
the special circumstances of the case) is the public funding of a school for lesbians and gays 
only: the Harvey Milk School in New York City is for teenagers who cannot function in other 
schools for the abuse they have met and-for whom the only alternative is no school at all.93 

active, responsible and fulfilled citizens who can play a constructive role in a democratic, 
non-racist and equitable society' (as quoted in 'Gender Equity in Education' op cit note 83 at 
96). 

91 Lipkin op cit note 89 at 40,42. An example of a history textbook for high school 
students is Kevin Jennings ( ed) Becoming Visible: A Reader in Gay and Lesbian History for 
High School and College Students (1994). 

92 Nancy Tenney 'The Constitutional Imperative of Reality in Public School Curricula: 
Untruths About Homosexuality as a Violation of the First Amendment' (1995) 60 Brooklyn 
LR 1599 argues that laws which are designed to impose an anti-gay slant to the curriculum 
impermissibly violate students' right under the first amendment to the United States 
Constitution to receive information. 

93 See Dennis & Harlow op cit note 80 at 453-6. According to an article in the Natal 
Mercury op cit note 13, pupils in a KwaZulu-Natal school were put in a separate class 
because of their sexual orientation. 

Useful surveys of programmes for lesbian and gay youth in the United States are 
provided by Armstrong op cit note 87; James T Sears 'Challenges for Educators: Lesbian, 
Gay, and Bisexual Families' in Donovan R Walling (ed) Open Lives, Safe Schools: 
Addressing Gay and Lesbian Issues in Education (1996) 187 at 204-8. Programmes not 
already mentioned in the text above include: speakers' panels of lesbian and gay adults 
addressing classes; school support groups consisting of lesbian and gay students; equity 
training of educators (which is recommended by the Gender Equity Task Team op cit note 83 
at 109); and the acquisition by school libraries oflesbian- and gay-related books. 

Lesbian and gay teachers are valuable for lesbian and gay youth as role models and for 
all youth as expressive of diversity. Discrimination against such teachers thus violates not 
only the rights of those teachers but also of their students. In the case of Gaylord v Tacoma 
School District No 10 559 P 2d 1340 (1977, Supreme CourtofWashington), an American 
court upheld the dismissal of teacher who was a 'publicly known homosexual' for fear that 
' [ s ]tudents could treat the retention of the high school teacher by the school board as 
indicating adult approval of his homosexuality' (at 1347). Precisely. For a summary of the 
American law on lesbian and gay teachers, see 'Sexual Orientation and the Law' op cit note 
88 at 1595-1603. Generally on lesbian and gay teachers, see Kevin Jennings (ed) One,.-­
Teacher in 10: Gay and Lesbian Educators Tell Their Stories (1994). 
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CONCLUSION 

Lesbian and gay youth test the law's commitment to the equal dignity oflesbians and 
gays, and of children. Real acceptance of homosexuality requires not only the recognition of 
homosexuality in adults, when homosexuality seems inevitable, but also in youth, when it 
seems potential. I use the word 'seems' because I regard the ineradicableness or otherwise of 
homosexuality as irrelevant to my point, which is this: the 'potential' of homosexuality is that 
it can be the basis of a good way of living as a lesbian or gay child and as a lesbian or gay 
adult. It is this potential that societal opprobrium attempts to crush and often succeeds in 
crushing, and that the law has traditionally embodied and reinforced. Against the harming of 
lives, in this article I have argued that the law ought to recognize, protect and affirm the 
potential of adolescents' homosexual autonomy. 



INDEX - COMPETENCE AND COMPELLABILITY OF WITNESSES 

1. INTRODUCTION 

2. LISTENING SKILLS 

3. GENERAL COMPETENCE AND COMPELLABILITY 

3.1 Section 206 of Act 51/77 
3.2 Section 193 of Act 51/77 

3.2.1 The court's observations of the witness 
3.2.2 The evidence of the witness 
3.2.3 A trial-within-a-trial 

4. GROUNDS FOR INCOMPETENCE 

4.1 Section 194 of Act 51/77 

5. STATUTORY PROVISIONS 

5.1 The spouse as a witness for the state 
5.1.1 Competent but not compellable 
5.1.2 As a witness for the court (section 186) 

5.2 The spouse as a witness for the def ense 
5.2.1 What is meant by "husband" or "wife" 

5.3 The accused as a witness 
5.3.1 In his own defence 
5.3.2 As a witness for a co-accused 
5.3.3 As a witness for the state 

5.3.1.1 withdraw the case against him 
5.3.2.2 stop the prosecution 
5.3.3.3 separate his trial from that of the co-accused 

5.4 Parliamentary representatives and officials 
5.5 Diplomatic representatives and their personnel 

6. COMMON LAW 

6.1 Deaf and dumb witnesses 
6.2 Children 
6.3 Judicial officers 

6.3.1 The presiding officer 
6.3.2 The prosecutor 
6.3.3 The advocate or attorney 
6.3.4 The interpreter 
6.3.5 The court orderly 

7. REFUSAL OR FAILURE TO GIVE EVIDENCE 

Page 

2 

8 

9 
9 
9 

11 
11 

12 

12 

13 

13 
15 
16 
16 
17 
19 
19 
20 
20 
21 
21 
21 
22 
22 

23 

23 
24 
30 
30 
31 
32 
32 
33 

33 

, 



7.1 Properly subpoenaed/warned witnesses 
7.l Recalcitrant witnesses 

REFERENCES 

33 
33 

34 



COMPETENCE AND COMPELLABILITY OF WITNESSES 

1. INTRODUCTION 

The following statement by Milne Jin Maduma 1978 (2) SA 777 (D) 783H sums up the 

duty of witnesses to criminal behavior very aptly 

" . . . it is a fundamental principle of an ordered society and of a democratic society that 

witnesses can be compelled to testify as to what they know and that their evidence can be 

properly tested in a court of law. It may involve great hardship to the witness but the 

interests of society, or as the Chief Justice put it in Weinberg's case (1966 (4) SA 660 

(A)) 'the demands of justice' (665H) require that he testify". See, however, the remarks 

by Grosskopf AJ in Attorney-General v Kader 1991 (4) SA 727 (A) 739 A. See also 

Guzana v Council of State, Republic of Ciskei 1993 (2) SA 445 (Ck A). 

The administration of justice will be seriously impeded if a person, who can assist with the 

solution of a factual dispute, cannot be forced to give evidence in a court of law. For this 

reason a variety of common law rules, laws and acts of parliament regulate the competence 

and compellability of witnesses. It is important to note that most of these provisions apply 

to defence as well as state witnesses. Some of these provisions will be discussed hereunder. 

See also Hlakwan.e 1993 (2) SACR 362 (0) where it is said that the court must assist an 

accused to procure the attendance of witnesses, if necessary by utilising section 186 of the 

Criminal Procedure Act. 

One must distinguish between a competent witness and a competent and compellable 

witness. The former may lawfully give evidence but cannot be forced to do so. The latter 

must give evidence and may be penalized if he/she refuses. (More about this later). 

The rules applying to privilege must also be borne in mind when it comes to the 

compellability of a witness to answer certain questions. See Hoffmann and ZetTertt 369 

and Schmidt 516 et seq. 

This note will address the competence and compellability of witnesses in criminal cases 

only. 

t20 



2 

It is clear from the abovementioned judgements that the act of testifying can be very 

strenuous and that it can cause hardship. The witness finds him-/herself in a courtroom 

where very strict rules, both evidentiary and procedurally, apply. The witness knows 

these rules exist but most of the time has no idea what they are. This makes the witness 

feel vulnerable, especially since the prosecutor and the lawyer who questions him/her, does 

have the advantage of knowing what is allowed and what not. 

Prosecutors often say their case is only as strong as the competency of the witness who 

testifies, or that the success of the prosecution depends on the competency and capability 

of the witnesses. Maybe this is only half the truth. We can have the best witness who 

gives very good evidence without any inconsistencies, but her evidence will amount to 

nothing if we have a prosecutor or magistrate who doesn't listen to what she says. This 

may sound strange since we always listen to witnesses when they testifies - it is our job. 

The question is - how do we listen? We will come back to this aspect later. 

When one sees quotes like the following you can not help to wonder whether this witness 

had any chance at all, irrespective of what he/she had said, to make a positive contribution 

in the case. 

"The witness was not telling the truth, he failed to meet my eye and looked away while he 

gave evidence." 

"The accused is a middle-aged women going through a difficult period in a woman's life. 

That she lied I have no doubt." 

2. LISTENING SKILLS 

Before we look further into the competency of witnesses let's try to enhance our ability to 

listen to them. 

2.1 The nature of listening 

\ 1 \ 
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Listening is an art, a skill, and a discipline. As in the case of other skills, it requires 

intellectual, emotional and behavioural control. The individual must understand what is 

involved in listening and develop the necessary self-mastery to be silent and listen by 

subordinating his/her own ego and substituting a sense of humility. 

Listening obviously is based on hearing and understanding what others say to us. Hearing 

becomes listening only, when we pay attention to what is said, follow it very closely and are 

able to correctly interpret what the other person is saying. 

2.2 Barriers and Roadblocks in Listening 

Here is a list of poor listening habits together with some suggestions as to how these habits 

may be corrected. 

2.2.1 On-Off Listening: This unfortunate habit arises from the fact that most individuals 

think about four times as fast as the average person speaks. Thus the listener has 

three-quarters of a minute spare thinking time for each listening minute. Sometimes 

the listener uses this extra time to think about personal affairs, concerns and troubles 

instead of listening, synthesising and summarising what the speaker has to say. 

2.2.2 Red-flag listening: To some individuals words are like the proverbial red flag to a 

bull. When we hear them we get upset and stop listening. These terms vary in every 

organisation. To some individuals words like 'communist, liberal, modem youth', 

etc. are signals to which we respond almost automatically. When this signal comes 

in, we tune out the speaker. We lose contact with his/her and fail to develop an 

understanding of him/her. 

2.2.3 Open ears-Clof e mind listening: Sometimes we decide rather quickly that either 

the subject or the speaker is boring, and what is said makes no sense. Often we jump 

to conclusions that we can predict what he/she knows or what he will say - and so 

conclude that there is no reason to listen because nothing new will be said. It's much 

better to listen and find out for sure whether this is correct or not. 

2.2.4 Glassy-eyed listening: Sometimes we look at a person intently and seem to be 
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listening although our minds may be on other things or in far distant places. We drop 

back into the comfort of our own thoughts. A glassy-eyed (if not dreamy) expression 

appears on our faces. We can tell when people look at us in this way. Similarly they 

can see the same in us - we' re not fooling anyone. Postpone day-dreaming for 

another time. 

2.2.5 Too-deep-for-me listening: When we are listening to ideas that are too complex and 

complicated we should force ourselves to follow the discussion and make a real 

effort to understand. It's quite possible that we might find the speaker and subject 

quite interesting when we listen and understand what he/she is saying. 

2.2.6 Matter-over-mind-listening: Most ofus do not like to have our pet ideas, prejudices 

and points of view overturned, nor do we like to have our opinions and judgements 

challenged.. Consequently when a speaker says something that clashes with what we 

think, believe and hold firm - then we unconsciously stop listening or even become 

defensive and plan a counter-attack. Even if we want to do this, it is better to find out 

what she/he thinks, get the other side of the question so we can do a better job of 

understanding and replying. 

2.3 Objectives in listening 

The objectives when listening are both basic and simple: 

we want people to talk both freely and frankly; 

we want them to cover matters and problems important to them; 

we want them to furnish as much information as they can; 

we want them to gain greater insight and understanding of their problems, and 

as they talk it out we want them to try and see the causes and 

for their problems and figure out what can be done about it. 

2.4 Some DO'S and DON'T'S of listening 

In listening we should try and DO the following: 

show an interest 

reasons 
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be understanding towards the other person 

express concern and understanding 

single out the problem; if there is one, listen for causes of the problem 

help the speaker to associate the problem with the cause 

encourage the speaker to develop competence and motivation to solve her/his own 

problems 

learn to be silent when silence is needed. Successful people usually know when to 

be silent and keep their counsel. 

In listening DON'T do the following; 

argue 

interrupt 

pass judgement too quickly or in advance 

give advice. Present alternatives and help people to consider them 

jump to conclusions 

take the responsibility for decision-making away from the complainant 

We live with a great complexity of problems involving people and situations. 

The need for listening in order to understand is most urgent. 

We think we understand people when we don't listen to them. 

We think we understand a situation when we see only a part of the situation and 

experience even less of it. 

We think we understand the problems we are facing when we have only a surface 

acquaintance with their elements and relevance, and in actuality we may be dealing 

merely with symptoms and not causes. 

We should realise that listening is a key to knowledge and understanding. 

2.5 Why active listening works 

2.5.1 The other person sets the pace. You let them take the lead in the conversation. You 

don't push them faster that they want to go. This communicates respect and builds 

trust. 
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2.5.2 The other person is completely free to be natural. That's a rare chance for many 

people and they will probably take advantage of it by relaxing and behaving in the 

ways that are most real and honest to them. When you show that you can be trusted, 

others feel free to tell you about their hurts, secrets and ambitions. The result - you 

really get to know them. 

2.5.3 The other person explores the problem. Active listening helps people sort out their 

concerns and problems. They can bring the situation into focus, understand it better, 

and then define the problem quite specifically and accurately. 

2.5.4 The other person expresses his or her feelings. When you reflect their feelings and 

help them clarify those feelings, it helps them to get those feelings out of their 

system. They often feel they have unloaded a great burden by simply 'talking it out'. 

2.5.5 It keeps you out of trouble. Active listening prevents you from imposing your own 

view of understanding of the problems or doing something else that is painful, 

punishing or hurtful to the other person. 

2.5.6 To actively listen is to give something valuable. Active listening is hard work and 

the other person knows it. When you actively listen, you prove to the other person 

that you care. 

2.6 ACTIVE LISTENING EXERCISE (in class) 

(For prosecutors and magistrates) 

Testimony of a woman: to be read by A to B: 

( .... ) = pauses in speech; words in italics to be emphasized 

'He came up the stairs and he was so drunk Oh God he was drunk and he was 

( .... ) vicious. And he accused me of something and he called me names and he 

( .... ) I don't know what ( .... ) and he took his clothes off and he got onto the bed 

and he said ( .... ) he said something to the effect of 'Come here and open your 
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legs, you slut, you whore.' I don't know what he called me and I was terrified 

( .... ). Because I thought he's going to rape me now ( .... ) according to what my 

definition of rape was then .... Violent. Force. Absolute force. And he 

absolutely tried to force and he was violent and he was - vicious ... and he hurt 

me. And he tried to get on top of me and I M!riggled and I begged and_ I 

pleaded and I ( .... ) and he was so drunk that he passed out and ( .... ) to this day 

I'm convinced that God actually knocked him out( .... ) that God ( .... ) made him 

pass out. I'm convinced of it. And he didn't actually penetrate me ( .... ) I think 

that if he had, I would have(. ... ) killed myself, I really do .... I cannot describe 

that ( .... ) I cannot describe that for you ( .... ) it was for me the (.. . .) very, very 

worst thing that has ever happened to me in my life (. .. .) was that specific 

incident(. .. .) in that bed, that very bed. It was ( .... ), for me the scariest, the 

scariest thing that has ever happened ( .... ) the scariest scariest thing .... He 

was so vicious. He was unbelievably vicious .... an he came up the stairs .... I 

could just hear from the footsteps that he was drunk ( .... ) cause he was 

stumbling .... Cause he was loud. I cannot tell you what he said, but I know( .... ) 

ag, he would call me the most hideous names, you bitch and you whore and you 

slutand you fucking( .... ) this and you're dirtand you're filth and you're( .... ) and 

he started as he came up the stairs with that stuff( .... ) and that's when I was 

scared. And then, he started ( .... ) like ( .... ) shit I think ( .... ) he hit the cupboard 

( .... ) he didhit the cupboard .... And then he got onto the bed ( .... ) and he took 

his clothes off and that's when he ( .... ) when he ( .... ) pulled me out and ( .... ) I 

remember distinctly one thing that he said - he told me to open my legs ( .... ) and 

I think ( .... ) I think it was then that I thought, oh my God no. I would have 

preferred it if he'd hit me til sunrise( .... ) than( .... ) raped me. It would have 

been easier ( .... ) you know ( .... ) to cope with ( .... ) than if he'd ( .... ) penetrated me 

( .... ) and he didn't ( .... ) But it was ( .... ) absolute terror ( .... ) Absolute ( .... ) And I 

remember thinking ( .... ) there was nothing ( .... ) nothing I can do ( .... ) nothing .... 

If he did it the next day ( .... ) I couldn't do anything. And that ( .... ) struck me 

( .... ) that absolutely terrified me senseless ( .... ) ... I mean the whole bloody thing 

was a ( .... ) the ( .... ) a ( .... ) nightmare( .... ) Was the worst ( .... ) the worst ( .... ) living 
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( .... ) nightmare. Like ( .... ) it was ( .... ) I felt so utterly, utterly helpless and 

defenceless and ( .... ) I know I thought ( .... ) if this happens I can't live anymore. 

Taken from an interview in Sharon Kottler's Masters thesis 'Wive's Subjective 

Definition of and Attitudes Towards Wife Rape', UNISA, 1998 

Form into groups of 3. 

A reads excerpt to B and C. 

B to tell C: 

1. what happened to this woman? (Version 1) 

2. what was she thinking? (Version 2) 

3. what was she feeling? (Version 3) 

A, Band C to reflect on: 

1. what do version 2 and 3 add to the 'facts' (version 1)? 

2. are version 2 and 3 legally 'relevant'? 

3. how easy was it to listen to this testimony? What barriers made it difficult? 

4. could you empathise with the speaker? Why or why not? 

3. GENERAL COMPETENCE AND COMPELLABILITY 

At common law each person was presumed to be a competent and compellable witness. 

The legislature, to a certain degree, adapted this basic principle. 

Section 192 of the Criminal Procedure Act, Act 51 of 1977 (hereinafter the Act) provides 

that "Every person not expressly excluded by this Act from giving evidence shall, subject 

to the provisions of section 206, be competent and compellable to give evidence in 

criminal proceedings". 

Section 206 provides that the law in force on 30 May 1961 (that is, the common law) shall 
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apply in those instances for which the Act or any other statute do not expressly provide. 

Section 193 places an obligation on the presiding officer to examine the competence and 

compellability of a witness. 

It is also significant that a witness who, in terms of the provisions of the Act, is an 

incompetent witness, may still be a competent witness by virtue of the provisions of some 

other act (see section 207 of the Act). The other act will thus "override" the Act, as far 

as competency is concerned. This note will only address those provisions in the Act which 

deal with the competence and compellability of witnesses. 

3.1 Section 206 

The law which related to competence and compellability prior to 30 May 1961, was 

English law. In Ex Porte Minister of Justice: in re R v Demingo 1951 (1) SA 36 (A) 40 

Centlivres C J held that a witness who is incompetent in English law would also be 

incompetent in South African law. In all those cases which the Act does not "expressly" 

provide for, one will thus have to find guidance in English common law. See also Taylor 

1991 (2) SACR 69 (C) 70J. 

3.2 Section 193 

It is the function of the court to decide whether a witness is competent and compellable. 
This function involves two questions, to wit: 

(a) is the witness a competent one and, if so, 

(b) can the witness. be compelled to give evidence? 

The prosecutor and the defence cannot agree to have an incompetent witness testify. In 

Kumalo 1962 (4) SA 432 (N) a witness was called by the state. This witness was the 

accused in a preparatory examination and against whom the charges had been withdrawn 

after he testified in the preparatory examination. The defence did not object to the record 

of the preparatory examination being read into the record of the subsequent trial. The 
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court held that the witness could only be called at his own request and not at the instance 

of the state. 

The manner in which the competence and compellability of a witness is determined is 

usually determined by: 

3.2.1 The court's observations of the witness 

Before a witness is sworn, her/ his appearance, behavior or replies to questions may move 

the court to suspect incompetence. The presiding officer must then examine this aspect. 

VIDEO EXERCISE : "COURT IN THE ACr (In class) 
{For Magistrates and Prosecutors) 

CULTURE 

Mental Health Inquiry 

Do you agree on the way in which Rashida explained the rights to the 

respondent, Ms Ngobeni? 

On what grounds was Rashida's decision to commit the patient for 

observation based? 

If this was a competency inquiry, what questions would you have asked 

Ms Ngobeni in order to: 
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determine her ability to communicate (give a cogent recollection 

of the events)? 

determine her ability to understand the oath or the nature of the 

proceedings? 

How important was the fact that Ms Ngobeni's religious background 

differed substantially from that of the presiding officer (Rashida) in 

this matter? 

Assuming that the decision to commit the patient for observation was 

based on a lack of proper communication, how could this have been 

avoided? 

There is a school of thought that suggests that interpreters should have 

a broad role, which include providing courts with an understanding of 

different cultures. Do you agree? What dangers would this approach 

give rise to, if any? 

How can courts deal fairly with competency inquiries involving different 

cultural experiences and values? 

Video produced and provided by Low, Race and Gender Unit, University of Cope Town 

3.2.2 The evidence of the witness 

If it becomes apparent to the court during the testimony of a witness, that the witness 

suffers from hallucinations or some other ailment, it must immediately enquire into the 

competence of that witness to testify. See Thurston 1968 (3) SA 284 (A); Creinhold 1926 

OPD 151, 154. 

3.2.3 A trial within a trial 
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If an objection is raised that a witness is not competent to testify, the court will have to 

enquire into this aspect. This will usually be done by way of a trial-within-a-trial. This 

means that the court, the state and the opposing party may examine the witness, other 

witnesses may be called to give evidence and any evidence relevant to the competence of 

the witness may be received. The same applies to paragraphs 3.2.1 and 3.2.2 above, 

although the mere appearance or demeanour of the witness may be sufficient to convince 

the court of the witness's incompetence to give evidence. 

Competency is a question of law. This means that the presiding officer alone decides 

whether the witness is a competent one, even though she/he may be sitting with assessors. 

In English law the jury must be present during such proceedings. In South Africa the 

judge has a discretion whether to sit alone or with the assessors (section 145(4)(c) of the 

Act and see Reynolds (1950) 1 ALL ER 335.) See also Malindi and Others 1990 (1) 

SA 962 (A) for the position of an assessor who is found by the presiding judge to be unable 

to act as assessor and the interpretation of section 147 (1) of the Act. 

The enquiry as to competency may involve questions of fact, such as the witness's ability 

to understand the oath or the nature of the proceedings or the ability to give a cogent 

recollection of the events, but may not include questions relating to the issues in dispute 

or the merits of the case. In Kgaladi 1943 AD 255 the trial court questioned a feeble­

minded complainant in a rape case to determine whether she was a competent witness. Her 

replies implicated the accused. Despite the trial judge's instructions to the jury to 

disregard what she had said, the Appellate Division held that a fatal irregularity had been 

committed and set aside the conviction. 

A witness may be competent to testify, yet lack criminal responsibility. A child under the 

age of seven years is deemed in law to be doli incapax. The same child may, however, 

give evidence (see paragraph 5.2 below). The second requirement for criminal 

responsibility, to wit, to be able to act in accordance with one's knowledge of what is right 

and what is wrong, may overlap with the requirement for competency that the witness must 

not be "deprived of the proper use of (his) reason". It must be clear that such a deprivation 

has in fact occurred, before the witness becomes incompetent. 

Similarly, the first requirement for criminal responsibility, that is to be able to distinguish 
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between right and wrong, may overlap with the requirement that a witness must be able 

to give a coherent version which he knows to be the truth. The fact that a witness cannot 

say whether certain conduct is unlawful or not (or wrong, for that matter), does not make 

him/her incompetent to testify thereabout. The witness must only be able to distinguish 

between what is true and what not - T 1973 (3) SA 794 (A). 

4. GROUNDS FOR INCOMPETENCE 

Some witnesses are incompetent from the outset and may not give evidence. 

4.1 Section 194 

Section 194 of the Act stipulates that there must be 

a cause ("afflicted with mental illness" or a laboring under any imbecility of mind 

due to intoxication or drugs or the like) and 

a degree of affliction (the witness must be "deprived of the proper use of reason") 

and that this condition must exist 

at the time of giving evidence before a witness is incompetent to testify. 

The mentally deranged person who witnesses an offence may still testify at the trial if 

she/he is lucid at that time. It is only the probative force of his evidence which may then 

be suspect. 

Before a witness envisaged by section 194 becomes incompetent to give evidence, it must 

be clear that the deprivation of his reason is as a result of his condition and that this 

absence of reason and condition exist at the time that the witness has to give evidence. The 

witness is only incompetent for as long as this condition exists. Once the condition no 

longer exists, the witness may testify. In K 1951 (4) SA 49 (0) a witness, who was 

accepted by the court to be an imbecile, was allowed to give evidence. See Z,enz,i.Ie 1992 

(1) SACR 444 (C). 

Although some benefit may be derived from decisions such as Burger 1938 CPD 37; 

Davis 1925 AD 32 and Thurston 1968 (3) SA 284 (A), it is important to note that section 



14 

194 of the Act sets the requirements for competency of a witness and that the section is 

peremptory. 

If the witness becomes incompetent whilst she/he is giving evidence, that part of her/his 

evidence which is not in dispute and which was given before the witness became 

incompetent, will remain as part of the record. See Vdbro 1957 (3) SA 223 (A). If this 

happens whilst the witness is under cross-examination it seems logical that, in view of 

Vdbro, those areas of the evidence which had been tested by cross-examination, will also 

be valid evidence. See Engles__ v Hoffman,n and Another 1992 (2) SA 650 (C) where the 

witness became incompetent before she could be cross-examined. The court ruled her 

evidence as not having been given at all. See also Mokie 1992 (1) SACR 430 (T). 

S. STATUTORY PROVISIONS 

S.l The spouse ~ a witness for the State 

At common law spouses could not give evidence against each other, irrespective of the fact 

whether it was a criminal or a civil matter. The legislature altered this position and in 

civil matters there is no restriction on the evidence of spouses. The position is different 

in criminal matters as this incompetence has only partially been lifted. 

Section 195 of the Act creates two situations: 

offences where a spouse is competent but not compellable to give evidence against 
the co-spouse and 

specific exceptions where the spouse is both competent and compellable to do so. 
These are 

"(a) Any offence committed against the person of either of them or of a child of either 
of them; 

(b) any offence under Chapter 8 of the Child Care Act, 1983 (Act 74 of 1983), 
committed in respect of any child of either of them; 
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(c) any contravention of any provision of section 11(1) of the Maintenance Act, 

1963 (Act 23 of 1963), or of such provision as applied by any other law; 

(d) bigamy; 

(e) incest; 

(t) abduction; 

(g) anycontraventionofanyprovisionofsection2, 8, 9, 10, 11, 12, 12A, 13, 17 

or 20 of the Immorality Act, 1957 (Act 23 of 1957), or, 

(h) perjury committed with or for the purpose of any judicial proceedings instituted 

or to be instituted or contemplated by one of them against the other, or in 

connection with or for the purpose of criminal proceedings in respect of any 
offence included in this subsection; 

(i) the statutory offence of making a false statement in any affidavit or any affirmed 

solemn, or attested declaration if it is made in connection with or for the 
purpose of any such proceedings as are mentioned in paragraph (h), 

and shall be competent but not compellable to give evidence for the prosecution in 

criminal proceedings where the accused is charged with any offence against the separate 

property of the wife or of the husband of the accused or with any offence under .... " 

"Any offence" in section 195(1)(a) means, according to our courts, an offence 

involving an assault. In D/ami.ni 1966 (4) SA 149 (N) 152 Milne JP states "It appears 

to me however that the Legislature in using those words was intending to refer to 

offences involving an assault." See the criticism of Hofjman.n and 'Zeffer1t 387 of this 

decision. See also Schmidt 214. This criticism is supported. Although "any offence 

committed against the person" will normally involve an assault, it is not necessarily so 

(e.g. crimen iniuria or criminal defamation). 

The dispensation with regard to spouses was radically changed by the Law of Evidence 

Amendment Act, 1988 (Act 45 of 1988). Whereas before this Act a spouse could not 

testify against a co-spouse, except for nine exceptions, a spouse is now competent but 

not compellable in all offences but for the nine exceptions. (Section 6 of Act 45 of 

1988) 
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S.1.1 Competent but not compellable 

The wife or husband of an accused (except for the nine exceptions) can decide whether 

to give evidence. The other spouse cannot object once that spouse decides to do so. It 

is not the marital status at the time that the offence is committed which is decisive, but 

the status at the time the evidence is to be received. In Leeplle (3) 1986 (2) SA 352 

(W) one of the state witnesses married one of the accused during the trial. The court 

held that the motive behind the marriage did not alter the principle that she could not 

give evidence. Under the new dispensation she is, of course, a competent witness and 

may testify. She can, however, not be forced to do so. See also Taylor 1991 (2) 

SACR 69 (C). 

Former spouses are competent but not compellable witnesses. It does not matter 

whether the marriage ended in divorce or whether it had been annulled. See Taylor 
1991 (2) SACR 69 (C) 72G. 

If the spouse declines to give evidence he or she may not be called to give evidence 

against a co-accused. See Mapatassa 1912 TPD 91. 

Due to the amendment of section 195 decisions such as Batyi 1964 (4) SA 427 (EC) 

and Khanyapa 1979 (1) SA 824 (A) are no longer authoritative. A spouse is now 

competent to testify in any offence and once she elects to do so, her evidence is 

admissible. 

It is not clear what the position would be once the spouse elects to give evidence only 

on some of multiple charges brought against the co-spouse. It would appear that the 

prosecution will have to restrict itself to those offences for which the spouse agreed to 

testify. Should the accused spouse, however, solicit prejudicial replies to questions 

pertaining to those charges for which the spouse refused to testify, the replies will be 

admissible against the accused. This is so because the spouse is competent but not 

compellable to testify on all the charges facing the accused. 

5.1.2 A spouse as a court witness (section 186} 

In Taylor 1991 (2) SACR 69 (C) 73A-B, Selikowitz J states: "In my view the correct 

view is that the court can call any witness whom the parties could have called-;--Where, 

as in this case, different rules apply in regard to the competence and compellability of 
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a witness who is called by the prosecution, or by the defence, the court's duty is to 

ensure that in the interests of justice the accused is not prejudiced. Although the court 

cannot at this stage know whether the evidence of Beverly Taylor will support the 

prosecution or the defence, the Court should nonetheless, in applying the provisions 

of either s 195 ors 196, take that course which best avoids prejudice to the accused. 

The Court should here treat the witness as competent but not compelled." 

S.2 A spouse as a witness for the defense 

Section 196(1) of the Act provides as follows: "An accused and the wife or husband 

of an accused shall be a competent witness for the defence at any stage of criminal 

proceedings, whether or not the accused is charged jointly with any other person: 

Provided that -

(a) 

(b) the wife or husband of an accused shall not be a compellable witness where a 

co-accused calls that wife or husband as a witness for the defence." 

The effect is that a spouse is competent to give evidence for an accused as well as a 

co-accused. The spouse is however not compellable and may refuse to give evidence 

if called by a co-accused of his/her spouse. Prior to the amendment of section 

196(1)(b) of the Act by section 7 of the Law of Evidence Amendment Act, 1983, a 

spouse could only give evidence at the instance of the co-spouse. She could not 

volunteer to testify. See Haibeb 1993 (1) PHH 18 (Nm). 

Once the spouse gives evidence on behalf of the defence, he/she is of course subject 

to cross-examination by the state. The witness is not obliged to disclose any 

communication made during the marriage, but may waive this privilege. Section 

198(1); Schreuder en 'n Ander 1985 (1) SA 48 (SWA) 51H-1. In this case the state 

was in possession of sworn statements made by the spouses of the two accused. 

Strydom J at 52F, with regard to the question whether the prosecutor may use these 

statements to discredit the witness, states: 

"Daar lean na my mening ook nie beswaar wees teen die gebruikmaking van so 'n 

verklaring deur die Staat vir doeleindes om 'n gade van 'n beskuldigde wat 

deur laasgenoemde opgeroep word as getuie, te diskrediteer nie." At 52G he 

continues: "Voorts word met sddanige optrede die geloofwaardigheid van 'n getuie 

aangeval en dien dit nie as bewys dat wat in die verklaring staan die waarheid is 
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nie .... " 

S.2.1 What is meant by the "husband" or "wife" 

According to section 195(2), for the purposes of the law of evidence in criminal 

proceedings, "marriage" shall include a customary marriage or a customary union 

concluded under the indigenous law and custom of any of the indigenous people of the 

Republic of South Africa or any marriage concluded under any system of religious 

law. Our law does not only recognize monogamous Christian marriages any more 

but also polygamous marriages. 

As judicial separation no longer forms part of our law, a wife will retain that status 

until the marriage is annulled or dissolved by a court. See Groesbeek (1) 1969 

(4) SA 383 (0). 

CLASS EXERCISE 

( For Magistrates and Prosecutors) 

The Bill of Rights 108 of 1996 : 

Sec.9 (1) "Every one is equal before the law and has the right to equal 

protection and benefit of the law.• 

• Sec.9 (3) "The state may not unfairly discriminate directly or 

indirectly against anyone on one or more grounds, including ................. . 

sexual orientation, ......... conscience, belief ............ • 

Sec.39 (2) "When interpreting any legislation, and when developing 

the common law or customary law, every court, tribunal or forum must 

promote the spirit, purport and objects of the Bill of Rights: 

Read the following facts: 

A has been living with B for the past three years in a same-sex union. 

They own a house, operate joint finances, are financially co­

dependant, make joint decisions and has named each other as 

beneficiaries in their respective insurance policies. Their rela;tionship 

is an abiding and serious one. 
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A is charged for theft in a Magistrates Court and B is called by the 

prosecutor to testify against A. B claims that he is the spouse of A 

and theref or competent but not compellable to testify for the state. 

In groups of five discuss the following: 
(Magistrates) 

Identify the criteria you may take into account in determining the 

compellability of B to testify against A. 

Consider how you would apply the provisions of the Constitution -

given above - on the factual scenario. 

If B ref uses to testify after you have ordered him to do so, would 

you apply section 189 of the Criminal Procedure Act? What criteria 

will you take into account in exercising your judicial discretion in 

terms of this section? 

If A and B were in a heterosexual cohabitive relationship as 

described in the above factual scenario, would it have influenced your 

discussions above? Motivate. 

In groups of five discuss the following: 
(Prosecutors) 

You are asked to address the Court on the compellability of B to 

testify for the state. Identify the criteria you may use in your 

address to the court. 

Consider how you would apply the provisions of the Constitution -

given above - on the factual scenario during your adress. 

If A and B were in a heterosexual relationship having a cohabitative 
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relationship as described in the above factual scenario, would it have 

influenced your discussions above? Motivate. 

S.3 The accused as a witness 

S.3.1 In his own defence 

Section 196(l)(a) governs the position of the accused as a witness. The accused may 

only give evidence at his/her own request. This makes the accused competent but not 

compellable. The accused may even change his/her mind once he/she has elected to 

give evidence by deciding not to do so. If the accused does this before he/she has 

been sworn and has not said anything yet, the accused may not be cross-examined -

Ngcobo 1987 (4) SA 300 (N). Once the accused has been affirmed or sworn and 

starts to testify and then decides not to go any further, it is submitted that he/she may 

be cross-examined on that part of his/her evidence which has already been given. 

An inquest is not criminal proceedings and the suspect may not rely on section 

196(l)(a) and refuse to testify. See Wessels v Additional Magistrate, Johannesburg 

1983 (1) SA 530 (T). See also Magmoed v Janse van Rensburg and Others 1991 
(1) SACR 185 (C). 

The court may not bring undue pressure to bear on an accused person to testify. See 

Khumalo 1972 (4) SA 500 (0). A legal representative may not call her client (the 

accused) as a witness if the client is unwilling to give evidence. See Assel 1984 (1) 

SA 402 (C) 405 and section 196(1)(a) of the Act). The parent or guardian may also 

not force the accused to testify against her/his wishes. 

Section 196(2) now provides that the evidence of an accused is admissible against a 

co-accused, also in those instances where that accused would have been an 

incompetent witness for the prosecution. For the position before the Law of 

Evidence Amendment Act 1988, see Groesbeek 1969 (4) SA 383 (0). If an accused 

person incriminates her/his co-accused, that evidence is admissible. The court must, 

however, treat such incriminating evidence with circumspection. See Bagas 1952 (1) 

SA 437 (A); Radloff 1978 (4) SA 66 (A). 

S.3.2 As a witness for a co.accused 
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An accused is a competent, but not a compellable witness for the co-accused. If he 

decides to give evidence he may be cross-examined, also with regard to the part he 

played during the commission of the offence. See for instance Langa 1963 (4) SA 

941 (N): Ntuli 1978 (2) SA 69 (A). As the accused is a competent (but 

non-compellable) witness for the defence at any stage of criminal proceedings, he may 

also not be forced to give evidence for a co-accused in a trial-within-a-trial. See 

Chamane 1962 (2) SA 428 (A). 

If the trial of the accused _is separated from that of the co-accused, he becomes a 

compellable witness both for the state and the defence. See Zondi 1968 (1) SA 709 

(N). The same principle applies if the case is withdrawn against her/him. In Shuma 

1994 (2) SACR 486 (E) one accused applied to have his trial separated from that of 

his co-accused in order to make the latter a compellable witness. The co-accused was 

not prepared to testify in the joint trial. The court held that the test to be applied is 

that of prejudice to the applicant. Separation was refused. 

S.3.3 As a witness for the state 

Generally the state may not call an accused person to testify against a co-accused. 

It may occur that the accused in reality "becomes a state witness" if he gives 

evidence and incriminates the co-accused (See for instance Ntuli 1978 (2) SA 69 (A) 

74; Radloff 1978 (4) SA 66 (A)) as this evidence is admissible against the 

co-accused. See however z.awels 1937 AD 342 and also the justified criticism thereof 

of Hoffmann and Zeffertt 381. An accused person remains incompetent to give 

evidence for the state, even if she/he volunteers to do so - Roberts 1932 CPD 87. 

If the state intends to call an accused person as a witness it will have to do one of 

three things: 

5.3.3.1 withdraw the case against him/her 

This is obviously done before the accused has pleaded. The state will 

then call the former accused as a witness and, should he give 

satisfactory evidence, he will be indemnified against prosecutron for 

those offences of which he was informed prior to his testimony. This 
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requires that he replies frankly and honestly to (including 

self-incriminatory) questions (section 204 of the Act). See in general 

Ndabeni 1959 (2) SA 630 {E). If the attorney-general decides not to 

prosecute one of the accused in section 119 proceedings, that accused 

is not a co-accused of the accused person(s) charged in a later trial. See 

Hendrix 1979 (3) SA 816 (D). He is thus a competent and compellable 

witness and may, if section 204 of the Act is not applicable, refuse to 

give self- incriminatory replies to questions (section 203 of the Act). 

See also Bosman 1978 (3) SA 903 (A). 

If the accused is not indemnified after having given evidence, he may be 
prosecuted anew. 

stop the prosecution against the accused 

If the prosecution is stopped in terms of section 6(b) of the Act, the 

accused is entitled to an acquittal. Once acquitted, he/she is no longer 

a co-accused and is thus a competent and compellable witness. See Van 

Aardt 1941 EDL 263; Magqonsholo 1948 (2) SA 222 (E). 

separate his trial from that of the co-accused 

This may be done in terms of section 157(2) of the Act, with the result 

that the person is no longer a co-accused. See Van Kleist 1923 TPD 
52 at 55. 

It is desirable that, before a former co-accused is called to give 

evidence, the case against him be finalised. See Ex Parte Minister of 

Justice; in re R v Demingo 1951 (1) SA 36 (A). The reason for this 

is obvious. 

The unsentenced accused may use this opportunity to play down his own 

role in the crime and may thus jeopardize the case for the state. 

If the accused pleads guilty, whilst the co-accused pleads not guilty, the 

court may question him and convict him if it is satisfied that he intended 

to plead guilty. Although this means that he is no longer a co-accused 

by virtue of the fact that there is no dispute between him and the state, 
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it is again (see the Denungo case, supra) desirable that his trial be 

separated from that of his co-accused and that he be sentenced, before 

he is called as a witness. See also Z,onele 1959 (3) SA 319 (A). 

The trial of one or more accused may also be separated from that of the other accused 

under the following circumstances: 

a change of plea (from not guilty to guilty) during the course of a trial. Once 

the presiding officer has applied section 220 of the Act and is satisfied that that 

accused is guilty, his trial must be separated from that of his co-accused. 

the absence of some of the accused at the trial date or during the course of a 

trial. The trial proceeds against the accused who are present. Once the absent 

accused are arrested, the case against them will proceed from the stage that they 

became absent. 

A person may also be treated as a witness and be required to give evidence against 

another. At a later stage he may then be charged with an offence which emanates 

from the same facts to which he testified earlier. See Coetzee 1990 (2) SACR 

534 (A) 541. 

S.4 Parliamentary representatives and officials 

They are competent and/or compellable in the same way as ordinary witnesses. It is 

only in civil cases that a special dispensation exist for them (Section 7(1) of Act 

91 of 1963). 

S.S Diplomatic representatives and their personnel 

Most diplomatic personnel (e.g. heads of government, trade representatives, 

ambassadors) are indemnified as witnesses and prosecution in criminal matters 

(section 2 of the Diplomatic Immunity and Privileges Act 1989, Act 74 of 1989). 

6. COMMON LAW 

6.1 Deaf and dumb witnesses 
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At common law this type of witness is competent as long as he/she can be 

communicated with, whether by signs or otherwise, in an intelligible manner. See 

Ranikolo 1954 (3) SA 255 (0). This communication may entail the appointment of 

a special interpreter. See Naidoo 1962 (2) SA 625 (A). Sign-language is regarded as 

viva voce evidence - section 161(2). See Zenzue 1992 (1) SACR 444 (C) in which 

the witness was hard of hearing and did not understand the questions, even simple 

ones. She was ruled as incompetent to testify. 

The court must be satisfied that the interpreter is able to communicate properly with 

the witness. In Pachcourie v Additional Magistrate, Ladysmith and Another 1978 

(3) SA 986 (N) 991B, Friedland AJ states: " ... he must be present both in mind and 

body since many of the undoubted objects of the principle behind the provision that 

a trial must be conducted in the presence of the accused would be lost were he, 

although physically present, unable to hear and understand the import of the evidence 

being led at his trial". (The communication between the interpreter and the accused 

was imperfect). 

The deaf and dumb witness must also understand the nature and impact of taking the 

oath - Ranikolo 1954 (3) SA 255 (0) - as well as what the consequences of taking the 

affirmation, or being warned to tell the truth, mean. 

A few points of consideration when we deal with a deaf and dumb witness: 

Do we use simple language that will be easy to interpret? 

Do we realize that there are twelve different dialects in sign language? 

Do we give people the right to choose whether they want to make use of sign 

language? 

Do we aSSl;lffie that the witness and interpreter will understand each other when 

both have a knowledge of sign language, or do we enquire from them whether 

they have met before the case to ensure from each other that they use the same 

dialect? 

Are we tolerant and patient when the interpretation of the witness's evidence 

takes longer than usual? 

CLASS EXERCISE 

(For Magistrates and Prosecutors) 
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A who is 13 years old had been sexually assaulted by X. She is deaf and 

dumb and has never learned to use international sign language. A's mother 

can communicate with her by using signs she taught A herself. A has never 

attended any school. 

Discuss the competency and compellability of A to testify. 

6.2 Children 

Any child, irrespective of age, is a competent witness if the child can: 

- give an intelligent recollection (version) of the events and 

- knows what it means to speak the truth. 

It is incumbent upon the court to satisfy itself that the child is a competent witness, 

albeit by way of a trial-within-a-trial. 

Once the court is so satisfied, it must then establish whether the child understands the 

nature and impact of the oath and, if not, the affirmation. Only if the answer is still in 

the positive, the court must warn the child to speak the truth (section 164 of the Act) 

and N 1996 (2) SACR 225 (C). Schreiner JA in Manda 1951 (3) SA 158 (A) 163, 

states as follows with regard to the trustworthiness of the evidence of children in this 

category: 

"A child may not understand the nature or recognize the obligation of an oath or 

affirmation and yet may appear to the court to be more than ordinarily intelligent, 

observant and honest." (The children who gave evidence were 3 and 4 years old, 

respectively). 

See also Ndlela 1984 (1) SA 223 (N) and Mashava 1994 (1) SACR 224 (f). If the 

witness is unable to distinguish between what is true and what is not, he is incompetent. 

See T 1973 (3) SA 794 (A). 

Hoffmann and Zeffert summarise the "competency test" as follows: "In each case the 

judge or magistrate must satisfy himself that the child understands what it means to 

speak the truth. If the child does not have the intelligence to distinguish between what 
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is true and false, and to recognise the danger and wickedness of lying, he cannot be 

admonished to tell the truth - he is an incompetent witness." 

Schwikkard, in her article "The abused child: A few rules of evidence considered", 

describes this as a "presumption of incompetency" because children, unlike any other 

witness, are required to pass a test before their evidence will be admitted. She says the 

fact that the "competency test" may operate to exclude reliable testimony and thus 

prohibit effective prosecution must be questioned. Truth and the duty to tell the truth 

are abstract notions, which a young child might not be able to understand or explain; 

but this does not mean they can't give a reliable account of relevant events. The finding 

as to whether a child is a competent witness is a difficult process, and an understanding 

of the developmental stages of children is required. Schwikkard states that provided an 

accused is afforded the opportunity of challenging the evidence of a child witness, it 

is difficult to see how the abandonment of the competence test could infringe the 

accused's right to a fair trial. On the other hand, the abovementioned test singles out 

some of society's most vulnerable members for treatment that effectively deprives them 

of the vindication and protection of the criminal justice system. The abandonment of the 

"competency test" will also increase the potential for successful prosecutions and will 

act as a buttress for a child's constitutional right to security and freedom from abuse. 

The replies to questions put to a child witness, may not be repeated by the interpreter 

(or any other person) if the child speaks inaudibly. See T 1973 (3) SA 794 (A); L 1973 

(1) SA 344 (C) 350. See also Chaimowi.tz v Chaimowi.tz (1) 1960 (4) SA 818 (C). In 

other words, the replies by the child, together with the interpretation thereof, must form 

part of the record. If any reply is inaudible, the child should be asked to repeat it. 

This position was altered by section 170A of the Criminal Procedure Act. This section 

is essentially aimed at striking a balance between the protection of a child witness and 

the need to ensure that the accused is given a fair trail. 

Section 170A provides that whenever criminal proceedings are pending before any court 

and it appears to such court that the proceedings would expose any witness under the age 

of eighteen years to undue mental stress or suffering if he or she testifies, the court may 
appoint an _intermediary in order to enable such witness to give his or her evidence 

through that intermediary. This is a question of fact and the prosecution as well as the 

defence should be given an opportunity to address the court on this issue and, where 

necessary, evidence might have to be led. 
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Whenever an intermediary has been appointed, the witness concerned is in another 

room and does not hear the original questions as put by the prosecutor or the defence 

counsel. In terms of section 170A(2)(a) of the Act no examination cross-examination 

or re-examination of any witness in respect of whom the court has appointed an 

intermediary, shall take place in any manner other than through that intermediary. Only 

the court may question the witness without intervention by the intermediary. 

Unless the court directs otherwise, the intermediary may convey the general purport of 

a question to the witness (s 2(b)).The impact of s 170A(2)(b) will be at its greatest in 

respect of the cross-examiner. The court may mero moto or in response to objections 

raised by any of the parties, direct the intermediary to put the original question or to 

make another attempt to convey the general purport of the original question. 

Section 170A(3) of the Act provides that if a court appoints an intermediary in terms of 

section 170A(l), the court may direct that the witness concerned shall give his evidence 

at any place 

"(a) which is informally arranged to put the witness at ease; 

(b) which is so situated that any persons presence that may upset that witness, is 

outside the sight and hearing of that witness; and 

(c) which enables the court and any person whose presence is necessary at the 

relevant proceedings to see and hear, either directly or through the medium of 

any electronic or other devices, that intermediary as well as that witness during 

his testimony." 

The issue of the constitutionality of section 170A was considered in K v The Regional 

Magistrate NO and others 1996 1 SACR 434 (E).Two grounds of challenges were 

forwarded namely (a) that as the intermediary was only required to convey the general 

purport of a question put during cross-examination, the effectiveness of cross­

examination is destroyed thus amounting to a violation of the accused's fundamental 

right to a fair trail; (b) the physical separation of the witness from the courtroom 

resulted in a violation of the accused's right to a public trial. The court rejected these 

arguments. The right to cross-examine witnesses is not absolute. It was conceded that 

the effect of cross-examination may be blunted to some extent but this does not mean 

that the accused is denied the right to a fair trail as the intermediary may be required by 

the court to convey the actual question and not merely its general purport. The mere fact 

that the witness gives evidence in a separate room does not violate the right.,.to a public 

trail. Melunsky J held that a proper balance between the protection of a child witness 
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and the right of an accused to a fair trail could be achieved by permitting the witness to 

testify in congenial circumstances and out of sight of the accused. 

In S v Mathebula 1996 (2) SACR 231 (T) an unrepresented accused had not been 

afforded the opportunity to object to an application that the provisions of section 170A 

be used. The Court held that this constituted an irregularity in the proceedings which 

led to a failure of justice. 

In S v Stefaans 1999 (1) SACR 182 (C) the Court thought it advisable to lay down 

some guidelines as to how and in what circumstances section 170A should be invoked. 

The Court stated though that these guidelines can only be given in broad terms, as each 

case must be dealt with on its own merits. 

The following general principles were stated: 

- A court must be mindful of the dangers which are inherent in the use of an 

intermediary which might prejudice the right of the accused to a fair trial. These are: 

that cross-examination through an intermediary may be less effective than direct 
cross-examination of a witness; 

that an accused prima f acie has the right to confront his accusers and be 
confronted by them; 

that human experience shows that it is easier to lie about someone behind his 

back than to do so to his face. 

- The provisions of this section will find application more readily in cases involving a 

physical or mental trauma or insult to the witness than in other types of cases. 

- The giving of evidence in court is inevitably a stressful experience. In order to find 

application, the stress must be "undue" i e something in excess of the ordinary 

stresses. It seems the younger and more emotionally immature the witness, the greater 

the likelihood that such stress will be "undue". 

- A witness who is known to the accused and who knows the accused and is still 

prepared to testify is less likely to be unduly stressed by the need to testify before the 

accused than one who is unknown to the accused and may fear intimidation. 

- If the application to use the section is not opposed, it may be more readily granted. 

- An unrepresented accused should have his right to oppose the application carefully 

explained to him and, if any doubt exists as to the accused's understanding of the 

matter, the application should be treated as opposed. 

- If the application is opposed the presiding officer should hear appropriate evidence to 

enable him to exercise a proper discretion as to whether the section should be invoked 

or not. Such evidence may, in cases of younger witnesses clearly undergoing mental 
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or physical trauma, consist of nothing more than evidence of the nature of the charge 

and the age of the witness. In other cases, evidence of a suitable qualified expert, 

whether that be a social worker, psychologist or psychiatrist, may be necessary. 

- If the section is invoked the presiding officer should be aware of the risk that the 

efficacy of cross-examination may be reduced by the intervention of the intermediary. 

The judicial officer should be prepared to intervene to insist that the exact question 

rather than the import thereof, be conveyed to the witness. 

The use of a mobile one-way screen has already been successfully implemented in the 

regional court. The child stays behind the screen for the duration of his/her time in the 

"witness stand", thereby avoiding eye-contact with the accused or subtle intimidation 

through the demeanour of the accused or his representative. 

See Woji v Santam Insurance Co Ud 1981 (1) SA 1020 (A) 1028, where Diemont JA 

sets out the approach to evidence given by a young child. 

It is also very important that the child not be coerced or enticed into speaking the truth. 

In Shaban go 1963 ( l) PH H 99 (N) the magistrate showed a child-witness a twenty cent 

piece and said that he could have it if he spoke the truth. The conviction was quashed. 

See also Jacobs 1970 (2) PHH 152 (C) concerning the intimidation of a child witness. 

EXERCISE FOR SMALL GROUP DISCUSSIONS IN CLASS 
(For Magistrates and Prosecutors) 

Section 164 

•when unsworn or unaff irmed evidence admissible 

(1) Any person who, from ign·orance arising from youth, defective education 

or other cause, is found not to understand the nature and import of the oath 

or the affirmation, may be admitted to give evidence in criminal proceedings 

without taking the oath or making the affirmation: Provided that such person 

shall in lieu of the oath or affirmation, be admonished by the presiding judge 

or judicial officer to speak the truth the whole truth and nothing but the 

truth." 
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The accused is convicted of raping a 12 year old child. The child testified 

through an intermediary. The accused appeals on the basis that the child's 

evidence should not have been admitted as the presiding officer had made 

no attempt to ascertain whether the child understood the nature or import 

of the oath or, what it meant to speak the truth, but had only warned her 

in the following terms:" You are warned to tell this court the truth of what 

you know and not what you have been told by others to come and tell this 

court." 

In small groups: 
(Magistrates) 

- Identify the portions of the provision that give scope for the exercise of 

judicial discretion. 

- Identify the criteria that a judicial officer may take into account in 

exercising such a discretion. 

- Consider how you would apply the provision to the factual scenario given. 

In small groups 

(Prosecutors) 

- What is the role of the prosecutor in the abovementioned provision? 

- What criteria will you use when you are asked to address the Court before 

she/he exercises her discretion in terms of the provision? 

6.3 Judicial officers 

6.3.1 The presiding officer 

149 
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Logic dictates that the presiding officer is incompetent to testify in a trial in which 

he/she is involved. The following statement by Centlivres CJ in Ex parte Minister of 

Justice : In re R v Demingo 1951 (1) SA 36 (A) 43 suffices: "Today it is almost 

impossible to imagine a judge or a magistrate leaving the bench, going into the witness 

box to give evidence for or against a prisoner, returning to the bench, and at the 

conclusion of the evidence and argument, solemnly commenting upon the demeanour 

of himself in the witness box or without any comment accepting the evidence given by 

himself." This also applies to an assessor. 

If the presiding officer recuses herself she may of course give evidence. See, for 

instance Malgas 1978 (1) SA 313 (NC). 

An interesting case on recusation and the competence of attorneys to testify, is Newell 
v Cronje and Another 1985 (4) SA 692 (EC). The accused was charged with culpable 

homicide and drunken driving. The state led evidence that his gait was unsteady, his 

speech was slurred, his face was flushed and his eyes were bloodshot. The defence led 

medical evidence that these symptoms were also present at an examination a month after 

the incident and that the accused had not been drinking prior to this examination. The 

regional magistrate made certain personal observations about the accused's manner and 

speech in court and put these to the doctor who testified on behalf of the defence. 

These observations were basically that, apart from the bloodshot eyes, he observed none 

of the other peculiarities which was testified to. The defence then called the instructing 

attorney to give evidence of his knowledge and private observations of the accused. 

These were in direct conflict with those of the regional magistrate. Before the attorney 

could conclude his evidence, the magistrate recused himself "omdat my waamemings 

deur die verdediging betwyfel was". In an application by the accused to have the recusal 

set aside and for an order directing the regional magistrate to continue with the case, 

Mullins J decided µiat the regional magistrate should continue with the case. At 699A 

he states: " ... Maree does not profess to be an expert witness, but providing his evidence 

is credible and acceptable, it must be evaluated by the respondent in the light of his own 

observations. It would also, in my view, be proper for the first respondent, in 

evaluating such evidence, to bear in mind that his own observations have not been and 

can not be tested by cross-examination". 

Without an in-depth discussion of judicial notice, the following bears mentioning: 

presiding officers often (sometimes deliberately) take "judicial notice" of facts which 

fall outside the ambits of admissible judicial notice. A magistrate may not, for instance, 
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establish the prevalence of an offence by referring to the recurrence thereof in the 

criminal record book without also referring to the number of convictions for that offence 

during the same period. The personal knowledge of the layout of a particular area 

within his jurisdiction is not susceptible to judicial notice without an inspection in loco 

being held and all the parties agreeing to what was observed and how it should be 

recorded. 

Presiding officers should take care not to make themselves "witnesses" in this manner. 

The accused cannot test this knowledge and its prejudicial nature is obvious. See 

Mantini 1990 (2) SACR 236 (EC) and contra Sibuyi 1988 (4) SA 879 (T). 

6.3.2 The prosecutor 

It is highly irregular for the prosecutor in a trial to later preside as magistrate in that 

same trial (in terms of section 275 of the Act) and to sentence a convicted person, as 

happened in Tampart 1990 (1) SACR 282 (SWA). Strydom J at 283 states: 

"Oat hierdie optrede onreelmatig is, is feitlik vanselfsprekend. In die saak van S v 
Louw: S v Noyila 1981 (4) SA 939 (OK) stel die geleerde regter dit soos volg: 

'A prosecutor is often in possession of information concerning the accused which would 

be inadmissible as evidence in a court of law and which is never placed before the court 

trying the accused. A prosecutor too, must, in the very nature of his duties as such, 

create the impression in court of being biased against the accused. He attacks his 

credibility in cross-examination and throughout espouses the version of the state 

witnesses in pertinently suggesting the guilt of the accused. Such is the very nature of 

the adversary system prevailing in our courts. For such a protagonist then to sit in final 

judgement on his opponent in the very case he has been prosecuting must clearly be 

grossly irregular. ' " 

The prosecutor is both a competent and compellable witness. See Becker 1929 AD 167. 

It is however undesirable that a prosecutor also testifies in a trial in which he is the 

prosecutor, for the same reasons as mentioned in Louw; Noyila 1981 (4) SA 939 (EC) 

941 C-D. Consult Nakedie 1942 OPD 162; Negrini, 1948 (4) SA 995 (C). The prose­

cutor also may not divulge, from the bar and in the form of a statement, information 

which he possesses. This would be inadmissible and unswom evidence. In Kirsten 
1950 (3) SA 659 (C), a "driving under the influence" case, the prosecutor suggested to 

the witness that he had been present when the incident occurred and later told the 

magistrate (from the bar) that he is available to be called as a witness and that his 

\S l 
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evidence would refute that of another witness. Ogilvie-Thomson J at 965 states that this 

was irregular and extremely prejudicial to the accused. See also Dunga 1939 CPD 

10. 

6.3.3 The advocate or attorney 

The attorney or advocate is a competent and compellable witness. See Hendricks v 

Da.vidoff 1955 (2) SA 369 (C). It is, however, undesirable that she gives evidence. It 

would, or may at least appear to do so, affect her impartiality, especially if she gives 

evidence against her client. Only where it is unavoidable, should the attorney or 

advocate be called to give evidence. See Hlangothe 1979 (4) SA 199 (B) 200-201 

where Hiemstra CJ says: "Dit is nie wenslik dat die regsverteenwoordiger self getuig 

nie: Hy is wel 'n bevoegde getuie (Middeldorfv Zipper NO 1947 (1) SA 545 (SR) op 

548) en kan getuig waar dit onvermydelik is." 

In Boesman and Others 1990 (2) SACR 389 (E) the pro deo counsel were replaced after 

four witnesses had given evidence for the state. These (pro deo) counsel had put certain 

propositions to the witnesses. When the accused gave evidence they denied (under 

cross-examination) that they had instructed the pro deo counsel in the manner in which 

the propositions were made. The state then applied for re-opening of its case in order 

to call the two pro deo counsel. 

Zietsman J at 396-399 finds that the two advocates are competent and compellable 

witnesses and that their evidence is "restricted to the statements put by counsel to the 

state witnesses, and to whether counsel were authorized by the accused to put such 

statements to them" (395A). The court nevertheless refused to hear the evidence of the 

two advocates on the grounds of public policy, which vests a discretion in the court to 

allow or disallow certain evidence. See also Newell v Cronje and Another 1985 (4) 

SA 692 (EC) 695I-J. 

6.3.4 The interpreter 

Although it is undesirable that interpreters should testify during the trial in which they 

are also the interpreter, they are competent to do so. See Craig 1904 NLR 153. In T 

1973 (3) SA 794 (A) the mother of a five year old complainant gave evidence about the 

complaint made to her. When the child gave evidence she was too frightened to speak. 

Her mother was then called and she repeated the answers which the child gave. The 
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mother was not sworn. Botha JA held (at 795) that the (repeated) evidence of the child 

was inadmissible and that the danger existed that the mother could have been biased. 

This evidence may of course be of a hearsay nature or constitute a previous consistent 

statement. See also Tshabalala v Lekoa Council 1992 (3) SA 21 (A) where Grosskopf 

JA describes an interpreter as "not a witness in the ordinary sense". 

6.3.5 The court orderly 

The orderly is not "involved" in the trial and is therefor a competent witness. In the 

English case of Mendy (1976) 64 CR APP R 4 a policeman saw a person taking notes 

in coun. Later the policeman, accompanied by the equivalent of our coun orderly, 

observed that person conversing with the husband of the witness who was testifying 

at the time the notes were made. Under cross-examination the husband denies this. The 

coun official was called to rebut this denial under one of the exceptions to the rule 

against collateral issues. 

7. REFUSAL OR FAILURE TO GIVE EVIDENCE 

7.1 Properly subpoenaed/warned witnesses 

Sections 179 to 188 of the Act deal with the attendance of witnesses at coun. Section 

170(2) provides that a witness who fails to attend coun after having been subpoenaed, 

is liable to a fine not exceeding R300 or to imprisonment not exceeding three months. 

7 .2 Recalcitrant witnesses 

A competent and compellable witness can not refuse to give evidence or answer 

questions put to him. He/she also may not refuse to be sworn or take the affirmation. 

Section 189(1) of the Act provides that such a witness, depending on the offence for 

which he/she is required to give evidence, may be imprisoned for up to five years, if 

such person has no "just excuse" for the refusal or failure to give evidence or produce 

certain exhibits. 

The term "just excuse" has been the subject of many decisions of our courts. See, in 

this regard Heyman 1966 (4) SA 598 (A); Moloto 1988 (2) PHH 76 (T) (1991 (1) 

SACR 617 (T)); Sokoyi 1984 (3) SA 935 (N); Mthenjane 1979 (2) SA 105 (A) 111; 

Maduna 1978 (2) SA 777 (D); Sithole 1991 (4) SA 94 (W); AJtomey-General, 
Transvaal v Kader 1991 (4) SA 727 (A). 
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fromfanuly status", 1996 SAJHR 549 

"On the legal construction of gay and lessbian 

identity and South Africa's transitional 

Constituti.on ", 1996 SAJHR 265 

"Unwelcome assistance: parents testifying against 

their children" 1994 (7) SACJ 213 

"Comments and cases on same-sex marriages"' 

1996 SAJHR 568 

National Coalition for Gay and Lesbian Equality V Minister of Home Affairs 1999(3) BCLR 
280 (C) 



TRANSITIONAL JURISP~UDENCE: FROM PUBLIC LAW TO PRIVATE LAW (LLM-JULY 1999) 
CHRISTOPHER J. ROEDERER 

Tuesday 5:30 - 7:00 

Introduction 
The point of the course is to expose students to the range of possibilities for transfonnation that are open to South Africa, 
the justifications for the various possibilities, the points at which the law can intersect with and either hinder or foster certain 
possibilities and at least the awareness of how students could effect change, or support the status quo if they so wish. This 
will be accomplished by looking at alternatives that other counties have chosen, the broader theoretical justifications set out 
in the introduction and the needs/wants of South African society. 

The introductory weeks will explore the range of options open to regimes in transition. It will explore the relation between 
transitional justice and transitional jurisprudence. It will look at the full spectrum of rights from those largely endorsed by the 
right and those endorsed by the left. The main point of these weeks will be to set out the alternatives and theoretical 
justifications for those alternatives. 

This will be followed by sections that are standard in the literature, namely the sections on international law, 
constitutional law, criminal law and the search for truth. The search for truth will be divided into a week relating back to 
amnesties and the criminal law and the other looking towards the opening of files and purging from public office. This will be 
followed by a chapter on restitution and compensation. 

What follows is the more difficult terrain that is missing from the general literature on transitional justice~urisprudence. 
This begins with a new look at the Constitution and in particular to the Horizontality clause. The Constitution mandates 
changes in the remaining areas of law, but the mandate is not clear. Here, the correct way forward is controversial. There 
will be an attempt during these weeks to look at what change, if any, has taken place, and what options are available for 
further transformation. The final week will look back over the proceeding semester as well as look at the role and/or • 
potential role of citizens and lawyers in securing the future that they want. 

Outline 
1. Introduction: The Domain of Transitional Justice and Transitional Jurisprudence 
2. The Domain of Transitional Justice and Jurisprudence Continued 
3. International Law 
4. Constitutional Change 
5. Criminal Law: Punishing the Past 
6. Truth and Reconciliation: The Amnesty Option 
7. Truth and Reconciliation: Opening Files and Purging from Office 
8. The Theoretically Easy Cases of Restitution and Compensation 
9. From Public Law to Private Law: Horizontality and the Beginning of Hard Cases 
10. The Transfonnation of Delict 
11. The Transfonnation of Contract 
12. The Transfonnation of Company Law 
13. The Role of Customary Law in Transitions 
14. Conclusions: The Role of Lawyer and Citizen in Transfonnation 

Course Requirements 
Students are required to write a paper that focuses on an issue in weeks 10 - 13. Topics are required the day of the seminar 
in week 5. Two copies of a typed rough draft of the work are due on the day of the seminar in week 9 so that copies can be 
made available to students for the presentations that follow. Students will be required to make a presentation of their work in 
the week that their topic most clearly falls under. Each student will be required to make comments on at least one other 
person's rough draft. This will be due two weeks after the rough draft is turned in. 

Marks 
Topic 5% 
Rough Draft 15% 
Comments 10% 
Presentation 15% 
Final Draft plus oral 55% 

Lateness 
As lateness could cause considerable disruption to ~ course, lateness will result in a 2% deduction in overall points per 
day, inclusive of weekends and holidays, unless there is a valid medical or other emergency on the day -tM assignment is 
due. 



WEEKS 1-2 

1. INTRODUCTION: THE DOMAIN OF TRANSITIONAL JUSTICE AND 
TRANSITIONAL JURISPRUDENCE 

2. THE DOMAIN OF TRANSITIONAL JUSTICE AND JURISPRUDENCE 
CONTINUED 

Samuel P. Huntington 1The Third Wave: Democratisation in the Late Twentieth Century' from Neil 
Kritz Ed Transitional Justice: Volumes I-Ill (1995) Volume I. Pages 65- 81. 

Juan E. Mendez Chapter 1 'In Defence of Transitional Justice' in A. James McAdams Ed 
Transitional Justice and the Rule of Law in New Democracies (1997) pp 1-26. 

Ruti Teitel 'Transitional Jurisprudence: The Role of Law in Political Transformation' (1997} 106 
Yale LJ 2009. 

Christopher J. Roederer, 'LLM Notes on the Domain of Transitional Justice and Jurisprudence' 
(1999) pp 1-15. 

lS-7 




