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QUESTIONS FOR PRESENTERS

One of the important aspects of social context training is to attempt to ge?
students/the audience to begin a process of self-analysis in which they are oble,
not only to identify the prejudice or bias that exists ‘out there’, but to identify
biases and prejudices that they themselves hold. Such per'certions could include
ingrained stereotypes, such as ‘blacks are lazy,’ 'homosexuals are promiscuous’,
‘women are irrational,; 'Jews are tight with money;' ‘Afrikaners are conservative,
‘men are violent, etc. When you present your input, your audience will have a range
of perceptions about you and your presentation that remain concealed. We would
like to experiment with what would happen if we make these perceptions explicit.

As a way of linking the presentations together, and to expand on the theme of
self-reflection, active listening and innovative teaching methodologies, we request
that you consider the following questions and attempt to build in answers to them
in the course of your presentotion:

1. Can you identify what is unique or different about your presentation that
challenges formalist notions of teaching in law institutions?

2. What, in your mind, are the barriers to people hearing what you are saying?
or what might be difficult for people to hear in your presentation?

3. What methods or techniques do you employ to facilitate your audience’s

ability to hear what you are saying?

(W)



QUESTIONS FOR PARTICIPANTS

One of the important aspects of social context training is to attempt to get
students/the audience to begin a process of self-analysis in which they are able,
not only to identify the prejudice or bias that exists ‘out there', but to identify
biases and prejudices that they themselves hold. Such perceptions could include
ingrained stereotypes, such as 'blacks are lazy, ‘homosexuals are promiscuous’,
'women are irrational,; 'Jews are tight with money;' ‘Afrikaners are conservative,
'men are violent, etc. When you listen to the inputs of your colleagues today, it is
likely that you will have a range of perceptions about the presenters and the
presentation that remain concealed. We would like to experiment with what would
happen if we make these perceptions explicit. Your participation in this exercise
will enable us to work towards a model for revisioning material.

Please fill in each section after the completion of each input from the various
participants.

INPUT I: ROBIN PALMER

L1 Can you identify a new approach/idea/methodology/concept in this presentation that surprised you?

1.2 What were some of the obstacles to your being able to hear and be convinced by what the presenter was
saying?

13 Cauld you imagine a way of incorporating anything you learned from this presentation into your teaching
of your subject/s? If so, how?

INPUT 2: BRONWYN PITHEY AND LILLIAN ARTZ

2.1 Can you identify a new approach/idea/methodolegy/concept in this presentation that surprised you?

2.2 Wl'ph;zrcmof the obstacles to your being able to hear and be convinced by what the presenter was
Saying

23 Could you imagine a way of incorporating amything you learned from this presentation inte your teaching
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of your subject/s? If so, how?

INPUT 3: FRANCOIS BOTHA

31 Can you identify a new approach/idea/methodology/concept in Yhis presentation that surprised you?

3.2 What were some of the abstacles to your being able to hear and be convinced by what the presenter was
saying?

33 Cauld you imagine a way of incorporating amything you learned from this presentation inte your teaching
of your subject/s? If so, how?

INPUT 4: NIC SWART
4.1 Can you identify a new approach/idea/methodology/concept in this presentation that surprised you?

4.2 What were some of the obstacles to your being able to hear and be convinced by what the presenter was
seaying?

43 Could you imagine a way of incorporating amything you learned from this presentation into your teaching
of your subject/s? If so, how?
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INPUT5: JOANNE FEDLER

51 Can you identify a new approach/idea/ methadology/concept in this presentation that surprised you?

5.2 What were some of the obstacles to your being able to hear and be convinced by what the presenter was
saying?

53 Could you imagine a way of incorporating anything you learned from this presentation into your teaching
of your subject/s? If so, how?

INPUT 6: ANGELO PANTAZIS

6.1 Can you identify a new approach/idea/methodalogy/concept in this presentation that surprised you?

6.2 What were some of the obstacles to your being able to hear and be convinced by what the presenter was
Saying?

6.3 Cauld you imagine a way of incorporoting anything you learned from this presentation into your teaching
of your subject/s? If so, how?

INPUT7: JUSTICE COLLEGE
7.1 Can you identify a new approach/idea/methodology/concept in this presentation that surprised you?

7.2 What were some of the obstacles to your being able to hear and be convinced by what the presenter was
saying?

QD



73 Could you imogine a way of incorporating anything you learned from this presentation into your teaching
of your subject/s? If so, how?




PROGRAMME: CURRICULUM DEVELOPMENT PROJECT: SOCIAL
CONTEXT IN THE TEACHING OF EVIDENCE

13 AUGUST 1999

. 10.00-11.00 IDENTIFICATION OF SYSTEMS OF OPPRESSION.
EXERCISE ' |

JOANNE FEDLER

10 minutes: introduction and orientation to the process and goal setting for the day
10 minutes: participants to fill in toble and to identify systems of oppression in
which they are located.

15 minutes: participants to discuss with neighbour ond answer questions (whot ore
the implications for you as a law teocher to be located on the scale you identified?
How did it make you feel?)

25 minutes: debrief

11.00 - 11.15 TEA

11.15-1.00 INPUTS FROM PARTICIPANTS

15 minute inputs and 5 minutes discussion

11.15-11.35

11.35-12.05

12.05-12.15

12.15-12.35

12.35 - 12.55

Robin Palmer
{An introduction to 'concept’ based teaching as opposed te ‘content’
based teaching)

Bronwyn Pithey and Lillian Artz

(Teaching rape and domestic violence to law students)

Francios Botha
(Teaching and training interventions for the judiciary: adding fuel
to the fires of resistance)

Nic Swart
(Evaluation methodologies at the Practical Legal School)

Joanne Fedier
(6o0d sex and bad sex: the law of evidence and the representation
of sexuality) "




1.00-2.00 LUNCH

200 -3.00  CONTINUATION OF INPUTS

2.00- 2.20 Angelo Pantazis
(Lesbian and gay youth in law)

2.20 - 3.00 JUSTICE COLLEGE

(Social context revisioning of a set of Justice College notes on admissibility
and compellability of evidence).

3.00-4.00 CONCLUSTON AND CLOSURE
ol WORKBOOK
* LAW TEACHERS CONFERENCE

ILZE OLCKERS




[IDENTIFICATION OF SYSTEMS OF OPPRESSION EXERCISE

The table that follows was originally developed by Valerie Batts, Joyce Brown, Hilda
Baldoquin and Julian Sonn and later adapted for South African use by Helen Robb as a
working conceptualization of the forms of oppression that exist in society.

In this exercise, we would like you to identify whether you are a target for oppression in
relation to any of these groups. If you are, you score 1 point, Count up your points at the
end, and this will indicate where you are located on the index of oppression.

Then turn to a neighbour, and based on your ‘oppression score’, discuss the following

questions: .

1 How did it make you fee! to explicitly locate yourself on this index (whether you
scored high, medium or low) ?

2. What are the implications for you as a law teacher to be located as a target group

for oppression or as a non-target group?

oppression

people with limited formal
education

class/professionals

OPPRESSION TARGET NON-TARGET YOUR
SCORE

Sexism Women Men

Racism Block people White people

Classism/class Poor/working class people/ Middle/owning

Jewish oppression/
Anti-Semitism

Jewish people

Non-Jewish people

Religious Oppression | Africon traditional religions, | Christion people
Hinduism, Isiam, Buddhism,
Judoism

Adultism Young people Middie oged people/

eiders

Ageism Eiders / people over 45 People under 45

Heterosexism Lesbian / gay / bisexual Heterosexual people
pecple

Able-ism Differently-abled people / Tempororily oble
people with disabilities

Linguicism Black South African English
languages

TOTAL SCORE

(Taken from Arabella Koopman and Helen Robb, Shifting Paradigms, a publication of the Anti-Bias
Project, Early Learning Resource Unit, 1997, pages 11-12)
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White Privilege:
Unpacking the

Invisible Knapsack

I was taught to see raciem only in wndivndual
acts qf meanness, not in invistble systems
conferring dominance on My group.

hrough work to bring
materials from women's

studies into the rest of the
curriculum, 1 have often

unticed men’s unwillingnens to
grant that they wre overprivileged,
even though they may grunt that
women ure dissdvantaged. They
may eay they will work to improve
women's status, in the society, the
university, or the evrriculum, but
they can't or won't support the ides
of lesoening men's. Denials that
unount to taboos surrcund the sub-
ject of advantages that men guin
from women's disadvantages.
}'Mll dmhi,lsll protect male privilege
™m be fuly scimowle .
lessenad, or ended. e
Thinking through unacknowl.
edged male privilage as a phe-
Bomenon, 1 reslized that, since
hiecarchies in our society are inter-
lacking, there was most likely »
phenomenan of white privilege that
was similarly denied and protected.
As a white person, I reslived I hed
been tsught about reclsm as some-

Peggy McIntosh

thing that puts others at a disadvan-
tage, but had been taught not o 5ee
one of its corollary aspects, white
privilege, which puts me at an
sdvamage,

I think whites are carafully taught
not to recognize white privilege, as
males are taught not to recognive
mule privileye. 80 1 have begun in
&n unttored way ¢ ask what it is
like to have white privilege. I have
come t0 see white priviiege as an ip-
visitle pacikage of unaarned asspoto
that I can count on eashing in each
day, but abouxt whick I was "meant”
to remain oblivious. White privilege
is Like an invisible welghtless knap-
sack of special provisions, maps,
paasports, codabooin, viaas, clothes,
tools, and blank checks.

Describing white privilege makes
one mewly accountable. A3 we in
women's studies work to reveal
male privilege and ask men to glvo
up some of their power, 30 one who
writes about having white privilege
must aek, “Having described it,
what will I do to lessan or end it?”

d

06/04 '99 11:48

Aftar ] realived the axtent to
which men work from s base of us-
sckrowledged privilege, [ under-
stood that much of thetr oppressive
ness wis unconeclous. Then I
remembared the frequent charges
from woman of color that white
women Whom they socounter are
oppressive. ] begen to understand
why we ure justly seen as oppress-
‘ive, even whan we don't see our-
seives that way. I began to count
the ways in which [ enjoy unesrned
skin privilege and have been condi-
tioned imto oblivion ebout ite
existenee,

My schooling gave me no tralning
in seeing my$eif 43 an cppressor, o8
an onfairly sdvantaged person, or
a0 & participant in 8 damaged cul-
ture. I was taught to see myself s
an individua! whote morel state
depended on her {ndividual moral
will. My schooling followed the pat-
tern my collsague Elizabeth Mie-
pich has pointed opt: whites are
taught to think of their ves as
morally neutrgl, normative, and

Winter 1950 | 3
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gverage, and alsa ldesl, so that
when we work to benefit others,
ithts ln seen 28 work that will alow
“them'’ to ba more liks ™us."

Deily affscta of white privilege

1 decided to try to work on myell
at lezat by, identifying some of the
daily #fYacts of white priviiege in my
tife. 1 have chosen those conditions
that [ think in case alitach
somgwial more o skin-color prive
tlage than o class, religion, ethme
status, or geographic location,
though of course sl] these other fac-
tors are intricataly intertwined, As
far as | cmn tell, my Afriean Ameri.
ean coworkers, friends, and
acquaintances with whom ] come
imto dally or Zrequant contact in this
particular time, place, and line of
work cannot coumt on most of these
conditions.

1. 1can,if I wish, urange to be
in the company of people of my race
moat of the time,

£ If ] should need to move, 1 car
be pretty sure of renting or pur-

3. | can be pretty sure that my
peighbory in such & loeation will be
neutral or pleasant to me.

4. ] can go shopping alone most
of the time, pretty well assured that
I will not be followed or haratsed.

5. Ican turn on the telavision ar
open to the front page of the paper
and see people of my race widely

ted

represanted.

6. When | am told sbout ouwr
national heritage or sbout ‘¢iviliza-
tion,” T am shown that people af my
color made jt what it in.

7. 1can be sure that my children
will be given cnricolar materials
that testify to the existonos of their
rags.

8. If ] want to, [ can be pretty
sure of finding & publisher for this
picce on white privilage.

#. T can gointo a music shop and
coant on finding the music of my
race represented, into s naper-
market and find the staple foods

10. Whether I use checks, credit
cards, or ¢ash, [ can count Oh my
wkin color not to work aguinst the
appesrence of financial reliabdlity,

11. T cun sr7ange 1o protect my
children most of the time from
people who might bot like them.

12. 1 can owear, or dress in
second-band elothes, or not answer

27214242666 T0: 6855773 PAGE: 383
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chasing housing in an ares thaz I thet 8t with my cultural traditions,
can afford and in which 1 wogld lﬁfblhﬁrdlull‘l"llll;plﬂlﬁlﬂ
want to live. . someoue who can des) with my hair.

Jettars without having people atirib-

ute these chesioes to the bed morals,
the poverty, or the Miteracy of my
race.

18. 1 can spesk i public 20 2
powerful male group without pat-
ting my race op trial,

14. 1eando well in o challenging
situation without being called &
credit to my racs,

15. 1am nover asked to speak for
nllthepeopieofmynddpax;
16. Ican remain oblivious of
hngusge and customs of persons of
color, wio constitute the world's
majority, without feedng in my

Entering Our 43rd Year of Service to Independent Education
A Tradition of Personal Service To Candidates and Schools
Consider the Following
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culture any papsity for such
ohHvion.

17. 1 can cridene our govern
ment and talk about how much I
fexr its policies and behavier with-
cut being seen as e cuitural out-
Eider.

1B. [ can be pretty sure that if 1
ask to talk to “the person in
charge'' I will be facing » parson of
my race.

19. If s traffic cop pulle me ovar,
or if the TRS audite my tax retarn,
1can be sure ! haven't been singied
out because of my race.

20. 1 can saxily buy posters, post-
cards, pletore books, greeting
cards, dolls, toys, and children’s
magazines featuring people of my
race,

2]. 1 ¢an go home from most
mastingy of argenizetions 1 belong
to feeling somewhat tiad in rather
than isolated, out of place, out-
numbersd, tnmhenard, held st o
distance, or fenred,

22 ] can take a job with an affir-

25. If my dey, week, or year is
going badly, I need not ask of each
negutive opisode or situntion
whether It has racial grerones.

26. I can ¢chooss blemish covar or
bandages in “flesh” coler thet morc
or lsas match my sidn.

Elusive and foghtive

1 repsatedly forgot cach of the
reatisatinng on this hist urd] | wrote
it down, For me white privilege has
turned out to be an eiustve wnd
fugitive sabjoct. Tha pressure to
avoid it in great, Jor in facng it I
raust give up the myth of maritoe-
racy. If thesa things are true, this

27214242666 63557
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having coworkers on the job mmpect  is not what cne makes it; many
that [ got it becaurs of race. doors open for tertaln people

28. Icanchoose publiz acoommeo-  threugh no virtues of their own.

dation without fearing that people In onpacking this invisble knap-
of my race canpot get ln or wil be  sack of white privilage, I have listed
mistrezted in the places ] have  conditions of daily experience that
chosan. 1 once took for granted. Noe did |
24. ] can be sure that if [ nead  think of any of these perquizites sa
legal or medical help my race will  bad for the holder. 1 now think that
not work aguinst me, we need & mare finely differentisted

taxpoomy of privilege. for seme &f
theac varleties are only what ons
would want for everyone in a just
society, and othars give license to
be igmorant, oblivious, arrogust,
and destrustive.

I see a pattern running through
the matnix of white priviege, 8 pat-
tern of mamamptions that were pasced
om t0 me as & white persen. There
was one main pisce of cultars! turt;
it was my own turf, and | waa
among those who could renitrol tha
turf, My skin color was cx atset for
any wow [ was sduoated to want io
make [ cowd chink of myself an
balonging in major ways snd of

mative action employer without  is not such s frae country one’slife  making social systems work for ma.
The Hoyt Hall — —
Arts Centar '
Tabor Acadetny .

Marion  Massachusets

Camiwidgs Bbyvist Agpopiyten ins.
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1 could freely disparage, feer,
peglect, or be oblivious to aaything
ouiside of the dominent oultural
{orms. Being of the main culture, I
could siso criticies kt falely freely.

In proportion aa my racial group
was being made confident, comfort-

upneomfortable, sod alisnated.
Whiteness protected me from many
- kinds of hostility, distress, and
viclence, which | was being sobtly
trined to visit, by twm, opon paople
! of eolor.

For this rumson, the word *priv.
ibege” now seema to me misleading.
Ve usually think of priviiege as bo-
ing » favored state, whether esrned
or conferred by birth or ek, Yet
some of the econditong I bave
described here work aystamatically
to overempower cartsin groups.
Swch privilage simply cowfers
dominence betause of one'n rane or
sex.

Earned strongth, anerned power
) I want. then, to distinguish be-
tween earned strangth and unearned
powar confevred Eystemically.
Power from unsarned privilege oan
lwkl_ﬂngmmmnicbtnm
permisaion to escape or to domin-
ate. But pot al) of the privileges oo
oy lst sre inevitsbly damaging.
Some, like the expectation that
neighbors will be decent to you, or
that your race will not count. ugalngs
you in court, abould be tha norm in
ﬁtmﬁﬁ-g‘:ﬂl like the priv-
% ignore powerful people,
fistort the humanity of the holders
as well as the ignorsd groups.
We might at leaat start by
distinguishing betwesn positivs ad-
vantages, which we aan work to
spread, and negutive types of ed-
vaniage, which unjess rejected will
tlways reinforee our present hie
srchies. For exampls, the feeling
that one belongs within the human
elrcie, a3 Native Arericans say,
should a0t be seen 58 privilage for
& few, Ideally it s an uneerned en-
litlemans. At present, since only o
few have it, it it an wnenrned adwan-
lage for them. This paper results

whether we will get truly distressed,
cvan outraged, about uncerned race
sdvantage end conferred domin.
ahee, and, if 80, what we will do to
lassen them. In any case, we nead
to do more work in identifying how
they wctually affect our dally lives.
Many, perhaps most, of our white
rtudents in the United States think
that raefsm doesn’t affest tham
becwuse they are not peopls of col-
or; they do not wee "whitenets” uz
& racial identity. In addition, since
race and sex are not the only advan-
taging systems at work, we need
simlsrly 10 examina the dally ax-
perisne of having age advantage,

PAGEE : BES

27214242656 T0:885°773
FRX MO.f 416 978 hed 94-81-99 14:29  P.893
from a process of coming tosee that  or ethnic advantage, or physical
some of the power thet  originally  ahdlity, or advantage related to
saw saattendant onbeing abuman  nationslity, religion, or sexual
being in the Urdted States consisted  orientution.
in wnserned advontage and confer- Difficulties and dangers sur:
red dowminance rounding the tazk of finding
I hava met vary few men whosre  parallels are many. Since racsm,
truly distreyeed about systemde, sexism, and heiarcsoxism are not
unesrned male advantage and con:  the sama, the sdvanteges associ-
ferred dominanee. And so one ques-  ated with them should not bs seen
tion for me and others like me is 3 the same. In addition, it is hard
whether we will be Hke them, or  to disentangle aspects of unanned

othar factors. SHIL, afl of the oppres-
sions are interiocking, as the
members of the Combahes River
Collective pointed omt in tholr
“Black Feminist Statement” of
1977,

One factor ewems claar about all
of the interiocking opprestions.
They take both active forma, which
we D 3e¢, end ambedded forms,
which as & member of the dominant
group one iy taught pot to ses. In
my class and place, [ did pot see
myself as & racist because 1 was

12 YEARS EXFERIENCE
WITH LEARNING DISABLED STUDENTS

& YEARS AS HEAD OF SCHOOL

509-695%-5177

SCOTCHMANE BRIDGE LaAND
wESIT TISBURY MaA 0!’7’*
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tsught to recogmize razism only in
individual scts of meannes by
members of my group, never in in-
vinihle gystams corferring unsought:
rec} dominance on my groep from
birth.
Disapproviag of the aystems
won't be enough to change them. 1
was taught to think that racism
could end |f white individuals
their attitudes. But a
“white” skin i the United States
opent many doors for whites
whather or not we approve of the
way dominance hat bewn conferred
on us. Individual acts cun palliate,
but cannot end, thase problems.
To redesign sccial systems we
nedd firat 1o acknowiedge their egl:
vssal unseen dimensions. The
sllences and denials surrounding
privilege wre the key political ool
here, They keep the thinking about
equality or equity incomplete, pro-
tecting unearnsd sdventage and
eonferred deminanee by making
these sabjects taboo. Most talk by
whites about equal opportunity
¢S 10 Toe now' to be about equal

jousness about male advantage. i
kept strongly inculturated i the
United States 5o as to maintain the
myth of menitocrasy, the myth that
damocratic cholee s equally avail-
able to all. Kesping mos: paopic
unaware that freedom of confident
action iz there for just a1 small
fiwmnber of prople propa up thosc in
power and Merves (o kedp power in
the hands of the same groups that
have most of it already.
Although systemic change takes
mary decades. there are preasing
questions for me and. | imagipe, for
some others like me if we ruise our
dally conseiousness ao the peryui-
sites of being light-skinned. What
wil. we do with such knowledge? As
we know from watching men, it is
an open question whether we will
choose to use unearned advantage
to weaken hidden syatema of advan-
tage, and whether we wil] use any

27214242656 TO: 6855773 POZE: 026
FAX HO.E 41¢ 979 2649 g4-91=-9% 14130 P.906
opportunity to try to getinto a posi-  of our arbitrarily awarded power to
tion of domimance while demylng by 10 reconstruct power systems oo
that systsmu of dominance exist. a bresder base. (]
It seems to me that obiiviousness _ o
ubout white advantage, like obliv.  Peggy Meintosh &8 amsocials direc-

tor uf the Wallaslay Collsge Cenicr
Jor Ressoreh on Women. This aasay
is ezerpled from Working Puper
189, “White Privilege and Male
Privilege: A Poraonal Account of
Coming Tv Sec Correspondences
through Work tn Women's Studies”
(1988). by Pegyy Mefndoah; groidable
for 34.00 from the Wellet/my Collrge
Center for Research on Womem,
Wellesley MA 08181. The working
paper cumtoiny a longer lisl of

Permisrion lo reprint chis exeerplt
musl be pbiained from Feggy Mcin-
tosh at the address abore or by cuil
ing her at 6174315453,

This excerpled essay is reprinted
here from the JulyAugust 1689
wprur of Poace and Freedom, the
bimoathly journal of (ke Womert's
International League for Peace ond
Freedom, based af 1213 Race S:..
Philadaiphio. PA 19107.
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WEIZI AS LA TFACHERS:
TGUARD THE “FTHINIZATION" OF LEGAL EDUCATION #

by Carrie Henhel-Meadow®

1, Inreenductivm

My identl®y 39 & aoon law teacher presentm ume with several dIf{1-
eule, but intevestire, dilcpussz, dilecmos vhich alne challenge legal
tducation and the lavverire profcssfon im general, These dileasas have
1o do with the posslbllities, the opportuniiies and the difficuliies
rosed by th: drcreascd presence of vemen fn lav rehools, as faculty meas~
bera 2 stedonta, and in the Jaayering profession, as lavyers, Judges
eod clfents. The diler+as avu philoacphical, peycholagical and polie-
fzel. To wha* excent ave the Iegel inscltutions we deal with nele-
deainatec, Voth in the suluzs they reflect and the munuer or means uaed
to exrproos thoae values}! To vhat extent wight the vapression of fen-
inine or fenzle valuea, principies and qualities both in tha ende de-
wired and the wcass uzed to eipragy those ends alter oo legal fnscitu-

__S) tintie? lkewr docy the troecgised partieipation of vowen in theae legal

- luaticeeiony wove wo towzed or svay From the renlizatlon of femtnine
vuluin in the Jaw? Hiv can the men vho doolnute a3 ceters In tha legal
invtlentioas giwe exprezidun to the fuminine principles they value In
themselv.s ond in others? Hew can 1 as a woman low tescher, comsitted
o valuas of justies, cvoxpussion, equality, welf-determination und
actualiration, truly express theso values in a lav school or courtroom
vhers nizeuline tarms and noras hove defined these volues for so long?
Hxw con 1 exxzunicote to my students, clicnts and colleapues that they
can anpress nev ways of being so that the legal irstivurions we tnhibit
cin wore (ully espress the varicty im the human condition and, perhaps,
find pev woye to deal with, cope with or resolva the lnevitable dif-
farences axony ue?

To begin to think sbout these dilesmas {3 to pose an unceaufng
series of questions about men and wosen, female and onle qualicies,
legal institutionsy socinliration, ond individueal and pocfetal Jdevelop-
wcnt and change, What sxe the differences betveen pen sud wvomen, sale
and {casle quallgql Hov arq male levyers or lav teachers different
fr fesale lavyers or lov tcachery? Uor would the facrenwnd expreasion
am! lrgltimacy of {emlaine ond fewale values and gualities broaden, en-
rich and deepen legal educatlon and the legal fnstitotlowe it Foede?

T sust, of course, begin to ansuer these questions for myself,
evary day, frea viere I sie, froa vhat I see, vhat I am, what 1 o= be-
eming, snd from whore I muat oct. 1 bring oy oun purspectlives end
vlazes to these Inquiries. Tlrar, soctulogically, T s wnusual, &
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minority, = deviant! (there are propartionntely cven fewer vomen law
teachers than there sre vomen lawyers), and, therelore, study my own
profesciun as somewhat of an outsider. Second, as a lav tvacher 1

hiave been soriallzed Lo 3 profeaston bullt by men that rewards aclileve-
ment and tutionality of 4 perticolur kind, Third, and Cinally, T om

a womgn und g leminlut, adhering to some of the teaditional valucw of
the Jau teochlvg professlon yet scelng wmyself as part of another popu-
laticn or constltuency (womankind) whose volucs may conflict with, or
cadl Into question, the traditional and male-dominated values of my
prafeanlon, 1This poper looks 2t some of these dllesmas from wy experi-
cace, [t lo wy hope that this Inquiry will excite and stimilate
Lhiuklng about che Essues ralsed; 1t may proveke.

Fee me, the purprde of such an inquiry is to begin to wee and con-
front the fucreased possibiifties in the femintzatton of legal educz-
tlan--both in the Incieased numbers of wowen In the profession zZnd In
tie fncreased wcceptsnce and puesult of “ferduine™ quatiriea? In law,
legal cducation, lcw students and Lawyers--wale or female, What fol-
Insa {c o personal statement--wy raactinns to what 1 percelve gs gocd
{Increasing recognition and posslbilitfes for vomen and femlaine qual-
ftdes in lepal education} and bad (remalaulng sewbjegation of the fem-
tnlue to the masculine--both In vxpressiva of those qualities in the
law and in the devalulng of, or dlscrimination agaiast, those wha pos
aran coch qualitles), 1 draw primarlly [rica my experlicuce as a8 wvomaa
lav teacher strugpllng for a broader anl deeper vizlon of what 19 pos-
sible in the world, and with the knowledge of Lhe conflicts and un-
certaloty that such a strupgle lnvites,

[I. Hale and Female Quallties in Legol Cducation .

At the beginning of my class in Women and the Law} 1 ask students
to make a 1)st of qualitles or characteristics atevibuted to cach of
the gcudrrs“——both mole and female. This llse of adjectives usumlly

1. Sce Welsberg, D. K., Women in Law School Teschlng: Problems and
Progress, 10 J, of Lepsl Educatlon 226 (1979) r2 uhe nushers of wooen
low teachers. At the eimg of thils uritivg there wae one other wvowan
low toacher at the lawv schoal st which L taughe (U, of Pa. Law School)
out of approximately ‘o faculty Fenhcrs. .

.
2, Sce discusalon in the text and uote 37 supra for specificacion of
"Teminine™ quakities, which arc those qualitics efther attributed to
women by men and/or quelitics move llkely to be pusscased by women.

3. Thls example 1z taken from my course Women and the Law, taught in
the Spring 1979 Semester at the Unlversity of Pennsylvgnils Lsw School

&4, Throughout this paper L have used "groder” rather then Ysex” to
avufd the confuslon of en» of wonad's behaviors with her vhole ldentt
flrative,



tuopriges a faivly corpreheanive see of stereotyped expectations of
gender agtributen.® For purposrs of the courne, we have crested a voc-
abulery Jist [rom which uc may scasure legisletora®, Judges’, adaini-
strators® and other legal sctora’ stereotyped Judg te and ptiona
fa stateice, decinloas, opinions, cond vegulations, tumen mre viewed

88 “dependent, wurturing, wotlve, weak, carleg, small, cpalitarian,
Intuftive, izrasinnal, Lstinctual.® Mom are viowed os “ratlonal,
atromg, hierarchical, spgressive, big, task-oriemted, afflclenc.”

Although many feminisie prefer to sTgue that men aud vomsen sre not
éifferent in Lerws of thelr abilitles to perform cevtatu tasks or func-
tions, ay oun view is that there sre differences in the way mea ond
wontn ses, Teact, think and belhiave. While the sclientliata purtue the
debate of genrtic versus soclalized gender differencea 1 will proceed,
for the purposes of this paper, with the experientlal assumption {mine)
that, vhatever their derivation, there are differcnces, 1 have labeled
a8 "feninine” the qualities 1 and others have observed Lo ocour more
generatly, but mot exclusively, in wvomce snd “wasculine™ the qualitics
that are mors often found in men, Obviously, thess are generalizations
vhich frequently sre belied in thelr axceptions) there are women with

. mAgculina qualities and vica vcres.

o Legal education i sarind by many of the vame stevcotypic notions.

.. This scmester 1 had students prepare a list of the qualities of legal

- educatlon as they kmnow It. The 1list included the following: logical,
votlomsl, rigoroww, probing, inquirlsg, Intellectuval, thorough, aoalyt-
fcsl, difficult, enacting, detailed. This wvas then compared to the
Jisk of male atetrlbutes: analytic, stromg, rationsl, sctive, arpu-
mentative, aggressive, lastremental] and then agein to tha fist of feom-
inine atiributes: passive, ssotional, istuitive, receptive, eccommo-
dattop, dependeni, supportive, crestive, supressive, nurturont. Se
then constructed o list of qualitias that reflect vhar education covld
ot shoold be =~ rigorous, creative, Intellectual, veceptive, analycic,
losigheful, sctiva, enriching, snd enlightening, noting the presence
of both femile and male qualities.

thy them s legal education so identified with malancss amd mascu-
1ing qualities to the exclusion of feminine qualities and femalo parci-
cipantal The saswer, I think, liea ia the false dichotomizetion and
opponition of the intellecet or thinkiag (male) and the swotional or
fealing {femaly). An. a vz-n law tescher I bave frequently felt a
.

8, There is an obvious danger in labsling quelities feminine and mos-
culing in that 1 a=m contributing to the very stersotypes I think limib
sutr waps of sealng each other. Such qualities are labeled thia way be-
cavee of comvenience (there is not & periect fit betveen these qualities
and 81] senders of elther gender). Many men may see themselves In the
deseription of fesinine qualitice. From where 1 sit, hovever, 1 cee
these gender differences ss allve and wvell io moat American lav schools
today. The resder should reallze that this 1s my viev at this polat in
tine — my own vigws, se vell as the teners of feminist fdcology, are
stil]l evolving., For one viev of hov feminine qualities may be inconsie-

teat with sov sditional lavyoring values, ase Fox, Goodky to GCame-

nerd to cunform to traditional expectaticns of lav teachers by sup-
presniang the lstter and caglaslzing the foimer In myself. (For
exanple, | recently srgued that a studenl requesting resdmisston to
echoel had met ol of the “statute's requircmenta” rather than argue
that B wecmed only *cight,” "Male” or "just,™ ln my heart, to perait
ammvosic with twe years ol schoel and strugple bebind him to be given a
chance Lo try again.)

This polarization of Intellect and cootion gives us an incosplet
plcture of human behavlor. Dewveluplng an avarensse of and dealing with
une’s cmotious 1% a functlonal vequirement of belung » lawyor. Lawyers
wust he mble to aksavss the emotlonn] necds of the pecople with whom they
Intecact -~ their clients, those who are disput ing with thelr clients,
other lavyers, Julges, Juries, and witnecsses. Lavyers wust work with
thelr own emot lonal resctions to cases, to clients, to opposing counsel
and to Judgues snd, simliarly, must be avare of how judges, juries,
clicata ond other lswyers age reacting to thea,

In additlon, the commlitment to lav and lta principles of Justice,
faleness, order snd control {a ttself a commitment based both on Tesvon
and beltel with both a rationsl and emotlonil component. Exploring and
examining the source and depth of emotions is as rignrous sm enterprice
ag probing the loglc and ghape of ideas. By bantshing the emotional
or "soft” aspects of our experience from analysis In law schools we sre
denying the human motivations and comnections that necessitate law in
the first ploce.

A more fully integrated study of lew would look mot paly at the
concrete ldes or logical form that describes a vrule, but would ewplore
the leplication and lmpact of the rules on the people affected, So,
for example, the study of a particular case would include not only the
peinciples of decislon of the oplalon uriter, but would suplore what
happened to the plaintiffe snd defendanis before and after they come o
caurt, vhat sotivated them la bringing thelre lavsult, what vas sccom-
plished for thes snd what vas not. & Thils does not preclude a discussion
of the case law, the policy considerations sf{fccting a particular de-
cislen or the development of a pacticulnr doctrine. Exsmining the fm-
pact on the parties can"make o legal anslyuis work “for human beings*
rather than “on human ‘Iulnu.“? - :

Ve must recogaize sy well the source of our affirmation of and
feith in tdcating und rstfonality. For our love of resson slnce the
eighteenth century, has been aifect (and emotion) iteelf, .Il. chosa law
becsuse we like It; we believe it will do pood for people sbout vhom ve
care and pake the world s better plsce {(things which ve desire or asplre

6. See e.g., Nooman, J., Persons and Maske of the Law, “".H.“,
Chapter &, (1976).

7. Rich, Adrienne, "Toused a Woman-Centered University™ in On Lies
Sccreta, and Sllcaces Sciected Prose 1966-1978 (1979). — .
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to).' We week to Juatl1D 30 our stuwdests vor Jke of, ur Calth tn, the
Law and Min proceases == even I thul (allh ve wffinity is to a “eativasl”
wyetm. Repectlon of the veot lonal {amt fenole} pacles of our wystewm of
vducatlon plves wa & very skewedd view of the world,

The werld proceeds In far mete complicotrd vayn., We may "hnow®
somcthing or learn sbout it by reading or wiwdying, such p3 thy rote whieh
pusrontecs equsl protectio. of the lawe, but will nut understoud thoe eule
wntll we have wvorked with it, vaperienced 1t snd felt its impact on the hu-
nin belnge it Is mecont to affect. Thum, when wve Lhiak atout why we value
equality or aqual protection we can beat explalu or wwlerntand 1t by iwn-
tlnin: or Feellug curdcliven unequelly or uafalrly ireated or protected by
tie law, From the experirnce of thie uafslences {(real or Imagined but felt)
we can abatract to a volue or higher princlple thot we hope will prevear
otkere from saperiencing Lhat unfalracys, Simllarly, when one thinks sbout
the valuew of Justice and mercy one Immedlately senses the bty or coheston
of rightascs and abstraction with compassion and particularity, It Is the
fuslon of the imicllcct (stud) and cmotion (hearc) that is 1lkely to give us
the fullest hawvivdpe -and wnderstanding® of the law,

Thwa, eapanding cur repcttolre to Include both the Intellect of the
legal Bethud aml the emotlonnl textwre of the law gnd those it govcrns will
3ive us grester Insipht inte Lhe forces we acek to enmalyze nad explaln as
legal educatore. Su, for cxomple, as ve look ot why & julge ruled a parti-
cular way we could auk why he or she resolved doubts as tv credibd)ity oue
way or the ether. Ue could thea vaplose the rowmblnagtion of raklunal and
esul lonnl responses the judge had to the bLuhavier obnerved o the human
beings to viom he or she way Listening and rigotously explore the walidity
of each, 1w could look et how dillcrent cholees in question framing {lcad-
irg or non-directive} cxpresn value chotces that color the truth we receive
from clientn, witnerscs, lepialators, etc. 8y exploring and cxpandinp ous
om patwres, both maie and female, ratlonal and emotlve, ahstract samd erzperi-
ecatial, ve con discover 3 richer sml deeper understanding of the processes
and prople that make up our legal aystem,

Now more of theve "feminine™ qualitics con be realized, vecopnlzed
aml eobraced im our lcgal inselwutions is a question of both polltical and
peycholopical iwplication. As an lodividual legal educator I must look at
that of wiilch | da nwore, what § do ond what I can do, and I must Jook ac
wvhat lepol .educatlon dires ond what it con du es nn Enatitucion. 1 can $den-
tify what “!'l‘ljlll.l" qualitlea can best be expresscd. By enplocing hou women
legal edusatord aticapt to cxpress those quallties ond vhat happens when they
dé:we cam hepin to wee the oppurtunities and the difficulties in femlnizing,

axd thervby witimately syctbesizing, legal educstion.

8, WUe seldomm recognire or articulate the fact that the trasun we chooce
to do mnmcthing or vrite or think sbout & subject I thae we have an
esotlonsl sffinity ta 11,

9. Sece Ayer, 3., len't There Enounh Reallty to Co Arcund? An C€ssay on
the Un:ipuben Promlace of tuer bLaw, 935 YU, L. Rew, &7% (1978).

I the cectloas that Foltow | discuss bou [ kave eapericnced
Lhese vpportunitbro aud AU ¢ Teall (e lw o nowlaer of settinge: in the
clavoroom, Ju relationshlps with studenls ol vullvagucu, lu the coure-
ruom el In dhe dnw Lteelf, Pe e difiLeate, I net leposalble, at the
predenl thee, te Sort oul S peroons] yom the polivical, and the piy-
sheloglosl doom the wuclal, aspeectn of thease eaxperiences, so 1 will not
attempt (o u we Jul lnllively heie,

A, Wumen In the Classrcom

Ao [ facc my oum stwilents 1 am avare af lLow strange it geenms for
me o by 5o actlve, e visible and so contraliing. [ face students and
rememhee my oun student alays ~- 1 was a very "fenbnine” student -- L]
pavslve receptacte of fnfuematioen, coplously recording the words of
otherty, both teschers and students, into my nolubooks. Hy notes were
50 good they become a uselul cormmodity {n the [av school exchanpe. At
the end of scacnter abl of those students {mastly male) who had pot
cume te clnse offered a variety ol goods and services for ®y notcs.,
Teday, 1 Jook at the students befare me and om consrious of how mauy
KT Womct Uan men stwdents remslo passiee, speak sultly, tentatively
and haltiagly, when they spech at ail, They frequeotly seem o sech
approval du the quest fon-asking rone of tlicdr statements,

[ om confronted with slmilar dilesmas ns 2 tencher. Speaking
loudly and anthoritatively scems wpnaturnl; askling questions In
Soeeatle fashilon frequently srems Talue. I am walting for snawegs 1
cxprct so they can be plerecd and probed according to ay plan in whag
! sve as my penullcccion to the temple of traditional lau teaclllng.“

1 am nvare of couflicts In demonsteattng to atudents, collengues and
myaelf my ability to “do it Uheli way™ (the "mate” way). Hy owm pre-
levence fy 1o have o refaned hut scarching conversatlion {n wiich both

L and my studenty say vhat we really ¢hink aod test that, with watval
trust, against of with the theuphts of olhers, [ wane to opem wp ur wn-
lock the mlnds and mouths af those who =)t silently but It secms such a
violatlen of thedr privacy to call om them. | remecher my own feel lagy
of T:tsmui and intelloctual violation ulien ealfed mn in clees invelun-
tarlly.

I am informal, casug)l ia class --loplup my casy manner will pro=-
claim 1 am diffvscat, you can talk to me -~ yrt b om consclous of sti1fler-
Ing. becomlng more foniel and contralling vhea 1 sense students want mn t
be a repular “lav professar™ ar whien one of my colleagues observes me )

I am conscious of being watclu:d Intently «- a woman in fromt of the I;u
clissroom 19 rare and | sense {(or eroject} that my mest salient cha -~
erdotic to the observer Is wot thar 1 am a Leacler but a YoM, ('I:n‘"ir. 0
to mc a3 :ﬂ:‘ll?) 1 become consctous of what I am weating, By personal

§0.  Lingulstiv exprres vho have studled the scerlcm {n laaguape patteens
have sappested this is a fomale wode of cormunfeatton. Lakoff . n
Lanpuage and Moman'e Iace (1975). P

1. fhts may be o gooeratlonal rsther than a crivh-r-rolated rlhicnowcnun
Meee appear Lo be fever and fewver teachers, hoth male and female who
ore o walog the Laagded Han v bon of Secrot Ie dilogue cxcluelvrl;

11
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praference for caswa), comfurtable clothes {m which 1 think and feel better
ond my meed for legltercy -- to appesr as a “reacher”™, distinguirhing my-
sclf froa stwdints by sultn and dresses. Theas comeerns with the tone, de-
coration aml sirvlo of my clasurcos strike me a8 "fonlnine” coocecns with the
“tentuwre™ sf the cluss.

This feeling of belng watchcd remimds me again of my studeat days v‘lcn
vosra Jav students wers only a little Llees rars than vomen law teachers,i?
[ reursber oy besktomcy at spraking o ¢lass s I foared luiting women dewn
in oy copecity ms Homan Lav Student with all esrs stieatlve to vhat she says.

I am suvare of sluilar feclings sn & vomas Jow tescher. Wil she moke
127 1s ebhe a0 good s they (the wes) are? Will I cowproamise my evaluation
by approriey soit, wesk, uncertsin! Pew male studonls or teachars apeak
for o comstituency sach tima they teach or speak st @ meeting (blacks and
otber minerities szcepted). My deslre to be bessd 29 s Iwdlvidual rother
thes as & spolesperson for s constitwency reveals ay discomfort at belng
the caly ome, or one of the few, vho exprestes leainine values. Why don't
sone ol the e cupress thelr weskness, feaccwurity amd wacertsinty?

I want stwdents to enjoy their educstion snd to emgage each other, and
1 wish to lacilitate thin. My jmige of a suceeasful cless 1o the creation
of a mined nslsd with ldess sa vegetabley toseed in by students with me as
, tha salad forks towsing, sorting ond giving fors to the process sud product.
{Mow [cmsle s symbol of class discussion’! Food preparstion, sustenance and
% surtersacal) Guch 8 discussion would give us all the satlsfaction of a
prodwet jolatly created and jointly comsuwmed. Too often this ideal Imape
in dinplaced by my need to control, to Jesonstrata my own knovledpe and In-
terpretation, te cover material so that I psis lepitinacy in both my stu-
dent's aml wy owm eyes. 1 feel like a girl crapped foto playing & man's

ARy,

1 am comcerned with the protcss of tha clsssroom in teral educstion.
The man's game scews too poor -- substantively snd esthodologlcally -- one
.lylur of Imstvection for three years. Mot sll mem are hoppy with it ei-
ither 13 Might mot a 1izele varinty in methodology sed aperosch smd style
yrevitalize lepel education without detrseting Trom the importaace of develop-
ing cognitive quustion-sabing akills of "thinking like & lowver?” Uith the
greviog variety, heth ls demoaraphic factors, practice styles and rolltical
perousslon of lowyers ohquidn’t “Lhinking 11ke a lowyar™ permit some varlation

i'q.

i2. Jasom, J., Woody, L., Schuerger, J., The Uomsn Lev Students The ¥iew
Frem the Froat of the Claseroom, 24 Clevelond State L. Rav, 223 {1913).

1%, Soe e.p. Utmmiseain, J., Reagpsasaleg Lev Schoolings Towvards a bumsn-
fstie Education in Law, lluzanistlc Educetion in Lav, Momogeaph I, ar 1 (1980},
amd Reassessing Lev Schoollng: The Sterliog Forest Crowp, Id, ot 49 {elso
appuaring in 33 N.Y.U. L. Rev. 514, 561 {1978)).
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In tesching, thinklog and scting proceases? Shouldn't a classroon mshe use of
Ita fncreaving diversity of natural vesources, & au o foully draws wpon the
differcoees of prrsonalitics and functions of 1< membern. The facreasing
presence of a new proup of stwlente, who sre vomen, produces & diversity in
the classroum which Ix lonp overdue. Teschers gslng wentet hypotheticels and
gexlut 1earhilap methods (roscaber Ladics DnyT)] will be forced to conlront
uhether thelr cxamples make aenye, comport with human experioance or oflend.
There I3 aothlng like the prescnce of & cullurslty viercotyped group to csll
Into question thuse stvscotypes snd the jokes ohich foltow. {It 13 now con-
sldered bad tasle to nake jokes obout Llacks, yet sexfst johes linger. ls
belng # woman that wich fusnier than belng biack?)

Thuu, the lncrcased presence ol women in the classroom should bs
changtng vhat gocy on Iu those clasczrums, yot | fear it has not yet
happencd. There should be cxploration of new ways to have clage discus- 16
slon, such as in Lhe “Wosen Cuntered University” descrited by Adcisnna Rich,
wlil more open, (lexlble, affcetive, cooperative and cxpericetisl converss-
tiun and with, pechaps, lcss authoritarian leadership, ns is, happening 1a
Women's Studles departwments throughout the conntry. Again, I as styuch
by the observarion that It way be & pecullor}y feolnine concern to focus
on the procezs or manner of sducation rather than {ocusing so enclusively

on Uhe instrusental cods of that education.

1 do not intend 8 total rejectfon of tradittonal or “mala® legal
aducatlon. ! wasnt to thisk critically, uge the Socraric method ss appropriste,
engage in rigorous analysis snd wrlte critically ~- all of vhich can
contribute to learntag abowt the Jaw. 1t is not as {( vomen do not have
logical shills or ablifcies or want to use them; it is just that thera
asy be additjonal or diffcrent ways of exprecsiog those qualitien ‘wvhich
might necessltate come restructuring in cbr thinking sbout hiow the clsss-

room enterprise ought to proceed.

To the sxtent thot nurturonce, &upport and caring are constdered
feminine qualitles, wmight nant thooe qualities rnbance the quality of elease-
roon engapescat if all students spproached each other In a spirit of belping
and contrlibuting to ench othar's learniog rather thon cospeting for clams
attent lun, or varse yet (and more common today) wvolding and eringing
from any real engagescat with each other?

1

14, One of the thearica behind the diversity of students principte
in aff(irmative sctiun admlsnberis programs in Bakkc was the incresaed
varicty In educntional opportunitiea not only by the minority or "dif=-
ferent™ students hut by the majority as well, This prisciple i1s slee
one om which the “scparate fo not equol™ cornerstone of Brown v, B,

of Education i3 bascd.

15. See Schwertz, W,, Lawyering (1970).

16. Rich, A., On Licy, Secrote and Sllence (1979).




An Jeom Baker lilller has obrerved, some qualitics which are thought
to bu weaknceves, such as the vapresslon of vulnevabllicy, way, In
fnct, be strengths, bringing uy closer to ourscives and orhers and
ensbling we tu desl wore honvatly with owr interdependence, 17

The increaving prescnce of women im the closstovm encourages
thosa men vho want te glve eapressiog Lo thoue femlnine qualiciew tn
do 80, Witk the explicit scceptance of sweh qualitirs as concern and
tendegnaes fw the clsssroom those individuale who wvant to articujate
ot desumstrata surh qualiclies will feel fraer to do wu without regard
te saen vola stercotypes.

B. Vomsn as Collsagucs

Wowen hove been historically encluded [vom the workplsce becsuse
of tvo atereotypteally concelved motions of mg’l primary roles --
vowen as aurturers, and woren os sexusl chjects. 5 These nottons
or srchatypee die hoed and daily affcct the relationshipe of wmale
and freale law tcachers. Instead of being vicwed as some of the things
wonts might do, thesz voles sre scen ms enclusive, preciudiog the
recoguition of other toles for women.

In thelir pereeived role as nurturcrs women ean be secn as
temporary teachess, ceady to leave work as soon 88 nature's call
for children 1y heard. Yet child bearing e not wecessnrily the
s3ae 80 child veasing. Individuals miy clioose to bear chilldren
or mot {(and wonen arc still the only ones who can do that}, but men
con bear the child rearing responsibilities. (Is It n lear that sumc
men may hare to taka on thepe added responmibliities thet covaes
them to want Lo keep women “down om the farm?™ Even wlthout
children those women vho do have a strong commitment to their worh
sre too olten doing Jruble duty (taking on spousal care-toklag
functlonn st the end of the day). Theue stercotyplesl rotions
prevent many msle lav teachers from wecing their [vmole collcapucs
a3 equally committed to their work. Vorso yet, to the extont
that seelng onc's 1ife as tncluding more than work (or less work
snd more {omily relationehips) le percaived as a fceinlne quallty

L

17. Hillek, J1.l‘. To:.rard a tley Paychology of Women (1976).
18 See Bradvell v, 1ilnols, 81 U.5. 130 (1973) and the by-nou

{saous quote [rom Justice Bradley's con scring opiafon:

“The matural snd proper timidity and delicacy
which beliongs to the femn)e sex evidently unfits
it for so muny ocoupations of clvil Iile, e
constitution of the family orpanization which La
fourded In the divine ordinunce 82 wvell ws in the
nature of things, indleates the domastic splicre
c4 that which propeely belongs to the domatn

srd functlons of womsnkind,"

o
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1t threcatens the total commitment to the lawv that has been tha male norm
for so leng. Again 8 possibiliey for growth aud expousion ia legal educa-
tlon in the form of collaboratiun or sharlnp of work may ba ovarjookad Ly
adbering tv male aerms of totul full-tise commitwent to vork.

Even when wosen are successful coouph to becoms collamguem ona
muit Iook at the rtolee they nre peefowniug [or their colleagues, #u
Sylvia wu hos ashed in the wtudent context, we way ask in the teacher

“Who dues the Jishes?"” 13 a very signiflcant question io

employmeat Lehavlor. Cleoning house and saklng xeals sre functional tamhs
wnrelated in their performance to being a woman., Yet how often are wvomen
lav trachuera Lhe "clean-up™ crew for the lav schaol, scting auw colfes
preparers, [sculty mecting hoatesses, editors of msale colleaguns'
minuaceripts and other domastic carctahera? And what taske do woman
administrators perforw for thelr low achoolsi

cuntoent

The second stereotypic notiom 13 even more fasfdious because it
is legs olten achnovledged dnd more subtic. The notlon of woman as scxugl
object icads to a combination of gunerallzatlons and [ears about vomen's
appropriate roles. Feeping vomen out aof the voriplace because of & fesr
of the disruption of vork by scrual tenslons punlshcs vomen, unjustifisbly,
for the folbles of wen., For It 13 the comuonpiace notion, and equaliy
ctercotypie one, that men are wore (ntetested In acx than ua-sn so it 1
for their protection that we keep women our of the workplaco. The other
side of this {uvsldious coln i3 that (nrimicy at work is to ba praverted at
all costs (by shutting out half of the workforce} because of its thresat to
our strongly held values of worh ef(iclency and famlly 1Li{e and tha neces-
sity snd dealrability of severing thea twvo.

For o long time (and I aw not sure It fa over yet), these notions
prevented women from entering esny uor“lacu: at sll, Including the law
schoal, by aflecting hiring decloions. To the extent that voeen

Personal ond Profesalonal Roles in Their Economic and

1%, bou, S.,
31 A.V.U. L, Rev. 628 (1978).

Scxual Contexis,

20. Sce Dothard v. Rovifnson 433 U.S. 321 (1977} where women prison
guards were excluded Lepm work because of the srxual tensions and
potential assaulta (no evidence of actual assaults vas presented) that
would result from piacing whe'm near sen-atarved mote peison inmates,

21. It could be argucrd that the real res<nn lor Yazk of participation
by women s law teachers veas thelr unavailobllity -- (2 Female law
students and no "highly qualtfted” tvacher candldaces, The countac~
argument, of course, I3 thit stereotypic notlont produced such resulls
buth by males making adelssion: end cupluyswent deelzlons and, to the
crrent such notiens were soclzllzed and Internallzed, by wvomen cheaselve-
In the self-sclection provess,




do mow participate in the lav school workplace these sterectypic notlons
continue to sffect colleglal relations.

At faculty scctings and other gatherings wvoarn mesbhers scem not to
participate as mch as wn. 1his may be sitributed In part to many of the
same foctors discussed shove fn reiatiom te women's partlcipation tn the
classroom: panslvity, fuar of being sotieed, prossures of the represen-
tative empaciey, etc. But in faculty meetings anather clement, thst of
entrance Into o forbidden trikal meeting, takibits participation, MHomen
say fear that the wnspoken judrment, “yow shoulda't be heze,™ will color
how any rerark is heard. A voman farulty member hnows that her hiph-plrehed
volce will eall further sttention to her and #0 she may [ec]l that her con-
tributjons muat be mure tnalghtful or alpnificant thas anything said before.
I recontly suppressed tears at 5 facwlty meating om aw appointrents isnue
becaune | fearcd thar such an smottonsl display would diminish, 1f not de-
strey, oy ceedibliity on the substautive rational mezits of a colleapucts
schelarabip.

Othar difficultics arlse with collesgoes 1u the establishment of
Eeatef-scates celstionships. Much of the current pop paychology litora~
tors wrges unnl to fiod and cultivate s mentor relationship with a sue-
cesolul male,*” yer the weutor relationship kas grest potential for ex-
Ploiting catbher thom fostering lcsralng relstionships. This goes both ways.
F am iadebted to two of my mentove end have learwed much [rom them but in

- Tetura 1 have fowd myselfl playing & supportive, nurturing tole to thee,
mot unhita the stireciypic wife or mother. Tu tha extest that this is a,
wieful fuactionn) role {and 1 think it 13 — whers i my “work-wife™ and
supperter?) vhy shouldn't the role be performed by males for sales, fo-
molen [or femalow (there aren®t cnough of we pet, especially in the wn-
tor category) amd wales for femalent Apaim, d80fdcultlics with the role
vome from the blurriag of gemice quality pueumpt lons {only wavn sre seen
as receptive, supportive, norturing) with the fwociional roles {racouragement,
Imtellvetwal valldutlon, tostlug), Host dongervws lu thls durt ol rels- 23
tionship In the power, deminance snd posyible wenwsal teanslon thet results.

" indved, one of Liw common fulkinlos ebout dlseriminntory hiring In lav flcme.
is thal wives of portocrs didn't want their husbande worling so closcly with
young female sttoroeys. To the extent that mrotors hove the goodiss mentres
axed sed wang, lmlel wentees may ba forced lnto traditionsl roles they
wuld rather l'tarnl:lz Finally, iw such nln!onshlps a8 in all relution-
ships one must sgain aek ™Wio Jdoes the dishen?™2d poth in the relotion-

PR .

22. fae eo.5., Canaje, J., The Uomsn's Culdo to Hanagement Succeas (1%19),

3). Iluatrated by sanusl hsrassment of studemts by teschers (i.e., the
recent cone (lled against o Yale prolessor) and of employees by their
swparvisors {FacKiamon, C., Sexval Narasament of Worhing Women (1979)).

2%, Much of vhat has been aaid here may be true of all wnequal pover se-
lationshipe. 1 suggest cnly that thare may be added dangers fn cross-gender

telationshipa,

25, Lew, 5., Jd.
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ship snd in the law wchool. Ate (cmale mentees wore Iikely te do wa-
rleasant clean-up jobs (toking notes, playing secretary, arraoging
travel plans, etc.)?

Mom:n s lav teschers have utlier diificulties sa colleagues.
How often are thuy ashked to perfors thelr stereotypic roles with the
capectation that they will provide the emotional textuse in the law
aclioul {viprevsivo rether than instrumencsl Jeadarship)? For erasple,
by acting as sdvigor to etudents {see below), as the socisl or political
consclence of the faculty (riminding them of affjrmative action requirs-
scnta), In the courses tawght (Family Law, Truets and lltllttl..=I lbl:n
end the Lav). (Wiry indced ste these courses considered tha “soft™ courees
~= because they sre tsught by women or because they coocera themselves
vith uomen's concerus, i.e, fawily, affective tlea, pezacosl ralastion-

ships?) Theve arve valuable funcilons to be performed, and yet the (lc:‘.
that they are 30 infrequently performed by wen In the lav achood may char-
scterize them as not the “serious® or "resl" work to be don:. It ie 1.1‘0
encune for thim te proclaim they do not have the nccessary "emotionsl

or “expressive” experiences. They must acquire thco es women must scquire

other new experiences.

There are differences in the ways msle and female collesagues
reflect on and share thelr tesching expariences. As a woman, fealing
pactiy as an outslder in & msle institucton, I express my doubts, 1
scek advice, [ suffer and show 1t, My male collwaguon, at least at
the early stages of their carears, muct feel fnsccuricy. But, thers
serms to be & styong, almose varrlor-iike wthic about non-disclopurs,
Shoring one’s fnaecuritien and doubts, both vith oou'y studesta and
one's colleagues, can bea & valusble lesrning experlence, confirmatiom
of the universality of doubt, lnsecurity aud the need for approval,
eapusure to other tesching selhwdologles, suggestions awl the exchanga
of ldenw., Tha aule individwalistic acodeomic succese sthic seems to
pteelude much thet is Lhe tosihetona of scadimic collesgueship. PFerhape
a8 woman's willingness to expuse ber wewd for appioval can be affectlive
in opening up direct communlcation vith onc’s students and colleagues.
} our bualc need for approval ls mot met we will ba zrapped im doubr
snd wnable to function fully. Wosea recognize thie need snd stismpt
to deal with it directly. HMHea sre mote likely to sublisate this nesd
ard sre, therefore, somotimes'unavire of their oun {nability to function
at maxisuw copocity. Openly expressing a need-to be loved, appreciated,
carcd [or might do suech to disarm the not-so-hidden sgends of ’zu"-
tating, indlvidualistie competitlion that pervades lav cchools. Nore
importantly, dealing directly with the need for spproval might tmprove
the cducatfonsl process by provlding mors ditect feedback to atudents .
and teachers. The sharing of fdess and feclinga together night cresie
tho mense of conncccion end comsunity that colleaguaship is totended to

peovide.

26. Savoy, P., Toverd o New Folitice of lcgal Fducacion, 79 Yate L.J.
&bé (1970},
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The sbacace of role-zodels may maka beliavlar modeling nore
dif(lcuic for voaca novitlates than wen, (Apaia, this fs a conflict
for ma; 1 want both a (unctionally relevant model of a good law
texcher, without regard to gemder, [tom viom to learn end 1 want to
:ne; bov somcona like sc (and maybe different frow the others) made

t.

3o placing vork above family, or st least efjusl to it, does a
vomaa law teacher open herscll up for stereotypic sexint cclthcism?
The lavw may bo a Jealous mistress for a wale lav teacher but §t fsn't
quite the same 50 8 jealous cester for s womdn; the mnlo lev tracher
$s still ta contrel of his mistredns (with seausl connutations) but
tha wcoan 18 controlled by her master.

Thesn axseples of difficultios highlight woms of the ways In vhich
voeen lev teachers feel izolated from their mala collesgues. To deal
with the feclstion wvowen teichers, like vomen everywhere, have forwed
supportive networks with eixch other. This type of supportive colleague-
ship with both fatellvctual and caotional support companents mighe
serve sll lezsl educators ss vell.

C. Women vith Stuvients

There are dilemnas that women lav teachers face vith students
both fndividuslly apd in clase. Ae a wvoran with stereotypically soclsl-
ized nurturaot ‘characteriotics I vant to befriend and guide my studeats,
This is vertoten ia the lsv school environment for many ressans:
1) on~ canaot be Intimate or close with so many people; 2) otereotyple
wotiony of saxual propriety may be violated; J) there may be perceptione
or feollngs of inequalities coong students ond sccumacions of favoritise
ey be made; 4} dengers of exploitation along the mentor-sentee dimension
cay dovelop and ara vicued as far lesy socially scceptaible {f the voman
is the sentor; 5) student counseling la tine-consuming end wili pot
sllov suflicient time for research and writling: and &) teacher-student
frierndships in general violate social clsss norme within the lav school,
{Conlidencey way be spillad, etc. The tencher-atudent classes must
alveys remalo acparate.)

Yet the petegtial of learning from and with bright ond eager studenes
is what breught ma to law keaching in tha firat place. If I can't make
the mout of ‘puch rglatfonships and learning vhat om I doing heret Ooce
apgain T an faced w th eonflicce betuecn sy percsonhood and expectstions
of how 1 shouid play out oy profeszlonul role in sdapting to the norms
of the triba. The creation of nurturing and intimite relatlonships with
childran, with friende and with relatives is also considered a peculiarly
feajnine abilfty; yet the male law school environment discourages such
relationchips, unless, of course, they are bLased on mile principles,
f.0., athietic cooraderte. One need only look at the source of moat
learning, the fasily, to Fecognize the importance of intimacy in the
learning process.

Even if I go my own way snd happily accept ny role of tescher-as-
frirnd, 23 3 woran teacher § any be Fsced with additionnl burdens.
Once sgain I a3 Vomin law Teacher In my representative capaciey. 1 sa

- - *h .
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asked ta befeiend or be a tole model for many, 1l not oll, of the women
lav stadenta: 1 nm saked to counsel them dn thelr course selectliouns,
tateer chefces and personad difticeltles, and asked to speak ot vomen's
group aymparla, Al of this | want o du aod yet by playing this woman'o
role 1w left with 111ede time 1o oo much clae -- once agaln imprisoncd
Ly my mnrtm bug role {both becanse ol the oxpectatlon that ¥ wikl con-
farm to stereotyple notlona and my witlfopeeas to accept 1t), If others
o the law wchool, 1.e, woye male teachers, would sre the value in ner-
torpnce functious, Liose few of us whio do most of 1t for the law school
vould be rolleved of dome of the burden while others would share in sore
uf the beuefilL,

0. Women as Lawyers - In the Courtroca and ia the Office

fBecause T am conscioux of teaching students who will soon take
thely pralesstonal positions in the wvorid, I am aware of the steveo-
typlc notions of appropriote lavyer behavior my students will Face upon
leaving we. They will be faced with the double dilemmas of not belng
considered to be stronp encugh tu undertake "oale"” or sppressive roles
in the office and courtroom and they will not have thelr "female” or
interpersonal qualitics properly credlted as useful attormey akllls,
So long az both aspects of this gender-role atereotyping are perpetuated
neicher vomen nor men attorneys will be shle to Lest vhar is veally the
most “eff{ective” lavyering., We are just beginning to look at vhat makes
some forms of lavyering more "eflective” than others ond a Tull range of
Individual, and not gender-restricted, erpressiona of lawyering skills snd
tasks would glve us a better I[dea of vhat "works®” in what clreumstances.

I am faced with the dllermwa of teaching oy students td tehe chances
in the courtvoom, to refuse to deliver the gender stersotyped behavlor,
potentially ac the risk of adversely affecting their elients, or to per-
petuste a syctem which nees the lavyer only as & white male in a three
plece sult vith & booming vatce. For exumple, recene scholarship in
soclolingulstics tells us that yomen are expected to, and do, behsva
differcotly la the courtroos than do men. Woeen are ecipected to be
even wore deferential to Judges and furies and they conflrm such expect-
ations by spcaking softly, gesturlng less frequently and by being less
definictive 4n thelr argiments. 1 tememher an incident in which, st the
riak of offecting my cllent's cose, I refused to argue with the judge
about the propricty of gy hyphenated name. At the conciusion of the cese,
my cllcnt sald, "If you von’t stand up for yourself, how can you fight
for eel™ We must examine why courtcooms have heen secn a3 arenss of
harelt, warrior—1llke battle and uly the male nora of conflice has prevaila:
€0 strongly in that stena, thar "snft™ or gentle wormra ore seen as in-
appropeiate or lueffective participants in courtroom littgatdon, Whst
could the courtroom jook lfke and gound 1ike 1f Perry Mosonesque harsh
croso-cxaminations were not the rute? (In my experlence vitnewses seld~a
“break down” under the verbal brutality that 13 essociated wich wale
Jomlnation of the witness on television.)

22, Veach, 8. "Lingulatics and Women Attorneys {n the Courtroom™ in
Eleventh Natdunal Couference on Homen and the Lav Sauvreebook (1¥50).




G

In the office, as well, the full range of lsvyerlag repartoices in
wot wand te full advamtage. Womem who are supposed to be "good at detail”
sre happily wtilized as reaeseclicrs snd lcse oiten enployed as lavyers
with elleat comtact respoasibility. To the exteat that the etereotypes
that vomen ste “good with people” are true, shouidn't vomen be dolag the
funicial interviewing that beglue aad porhaps cemeats the sttoraey-cliant
velationship? Lav officen tewd to choone “geugh and burd" (and, thora-
fove, mala) stiernays lor msgotistiom tashs. Vet wy own teaching and
espiviesl research om magotintions?® hove demomstrated to me thet &
cooperative and predlem-solving approach, weed more frequently by voaen,
usay accesplish the seme ot better reswits, im shorter tiee periocds, Lhen
the wors cospetitive, serv-sus gasa approsch veed fa segotistions by zen.

Ry studente swst develop their fulier ond lesn gexder biseed levysr~-
iag veperteires i law achool, balore the pouer of vaparienced roles modele
fa tha vorkplace displaces all lupulses svay from conlorsity and tovard
ecestivity end imnovatlos, While the mumbar of womem lasw studeats im-
cresons unch Faer, the Imerqasa In aggrezate swsbers dows mot mike in-
divideal chofces sbout how to ceiry ou o3 & lavyesr ewy sasier lu & world
vhich covarde repetition of old petcerns. As long sw appremticeship re~
waing the sorm for profeseionsl sducation end socisiizatios to the work-

- place, wy atedunts will learn their lavyaring skijls set in sa increaning-
ly teminized lov achool, but in the courtrooms sed law offfices thet vemain
the last bastions of mile dominance la ths law.

E. WUomes sxel the Law

Ho trestmont of wosen is legal educacion cam ignore the relstion-
ship of wonea te the subjece wmatter of the Lew school —- tha lav fcsalf,
The devalopmint of a thaory shout the relstisaship of women to lav is
im 1t3 lafancy sed rannot, thurefore, receive mors them cursory treat~
tent hers. Oaw viev iy that the lsw, ap a mao-made fmstitution, Ln a

.teans by which the soclel fact of patristchy has been preserved, with
the affazt of diseniranchlyiug wvonen sed lntlnr sliepating vonss from
am wndetstandliog or appreciation of che law, ? This view of lav saes
low ap a device for the control of womgn, the rsbservient, by men, the
prverful,. dsptler view lv thit, although it mey be eso-made, law is
& morg nautrsl tool wvhichk cen be usad to empover asd sofrsuching the
less pewarful, Thip latter view has domimated much of the legsl liters-
turs in tha wourd' ri‘ohu field aed tha legat strategles used to cosbat
gender discrinisation.

0. Veskel-lyadew, €., Tovard Ascther View of Legal Megotistions,

(lerthcoming).

29. At least sse commantstor hes argued that the lsv may be unable to
sbsoch the feminine, as it haw aerved to perpetuate the male-dominated
rule of patriscchy. Uifhkis, )., Toward a Theory of Lav and Patriarchy,
) Barv. Yemea'u L.J. {1900)}.

Uhether iaw 1o percelved as an agent of control and dominatien
ond therefora viewad hostilely by women or vather 28 8 means to full
participation In the vorld, with & sore beaign regard, women will,
for the most part, sed low as Othar -- #s crested by wen for their
own ends. 1his 10 n perspective [ have when 1 teach or look at virtustly
any wubject matter, {It 1o wost obvious in subjecty such as propszty
with ite doctriuce of ¢averturs, male control over community propsrty,
etc.)

Yot lov 10 al2o s ptocess [of achirving certain human ands}
Juetice, mercy, falrneea, equality, etc., ood this process notioa eeema
antircly cospatible with the fesinine quilirles discussed above. 3o,
ia lcokfng st the law (o 1te wost abytract forws or Io the particulare
of an sres of jegal regulstios, I cam ask how would this rule or dectrine
be differant, 1f at all, Lf 1t vere drafted or concelved of v ith fehioine
values, qualities or principiee In sind! Hov might the [eainine concerns
of how we do things s well as what we do, for vhat reasons, sapawd out
coaception of the lawl Now would the vorld Le ruled L every court had
s male and femala Judge,l] every legislature 8 balanced susher of male
and fessle coneclovincancs and svery lav officce s Lesm of csla end [emale
decisjon-mabers in avery loveaking sod jsu-eaforcing activicy? As long
#e lav renains primarily male sade, anfovced sl doamlnaved it remains
difficule for ms to ewbreca it fully. To the extenc thet bops remaisy
thet lsv can help we to be better to scd with sach othar, it offars
possibilicies for kriogiog we together. That I» vhy 1 coptinus to
study it and why [ think Lt ie still a possitle source of sccial,
political aud aven, perhape, paychologlcal chanja.

11:. Jovard s Fuller and Feminized ¥isw of Legal Education "

The age of total excluaion snd discrimination against voses a9 lav
studeats, lsw twachers, and lavyere ip nleost over. The increseed
preseuce of womcn does oot necessarily resclve the fasues raloed by
gender differenciotion {a the lav or in lepal educetion houevar. The
digcrisiastion agsinet women a8 people and individuale was snd e still
bseed on 8 devaluing of iewinine or feasls gqualities: “goltoese,
perscosl warmth, eapathy, semsitivity, emotionslism, grace, charme,
cospliance, dependeace sod dclqnncq.”n To the extent that thase
qusiitizs are peccelved ae infarior, dysfunctional or incomsfistept with
msa-mady lav, snd legal edbcatios, the presence of wvousn will pet
aeceosarily chenga anythiog. Han deviring to echibit chase qualitisas
will feel o0 put Joun as vowen Who have then snd a0 out of place as women
wvho do 0ot hava Lhem snd waat to be sven as tough, shsrp sod strong.

31, 1 aw Indebtad to Janet Ledermyn for exposurs to the practice of this
very Interesting idea.

32. Epsteln, €., Uomin’s Plece: Options snd Limits in Professlonal Carests

(1970); Cavanaugh, B,, A Little Dearer Then ille ltorse : Legal Sturaotypen

and the Fealnine Personality, & Warv. Clv, Rts. L. Nav, 260 (19/1); Coldberg.
L]
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The chnllenge for women law teachers i3 to chonse, in adapting to
newt roles and situations, between conformity and innovation. Every day
1 fael the presoure to conform to strreotyple nutlons of the law teacher
rele -- aloof, tough, sggresslve, coutrolling, Vet is ie whea I deport
from these stereotyple qualirles thot I fecl more (ulfflled. Rigor 1w
nat inconsiseent with warmths —- In foce, varmth miy {acilitate tha ea~-
pogeccent from which rigor may be pursued.

Viien ve begin ta look celtically ot the assueptlious, projections
N and gencralliations on which ve operate, sact aud make judgments, we
M 83 individunls mny be more likely ko look at oursclves, our collesgued,
our gtudeats snd our {notitutional siructures wore cloocly. Somo
behaviors and zrtitwles mzy change., Groups or individusls wie previously
emd theesclwes §n upposition sight share work on azcas or polats of
ggreamsent and, then, dlrogreceent. Mew ways ol Interaction or sore con-
sclous gnd l:sa tellexive interactions could develop., To the extent
thae wvooen lav tcachers have inaights, teaching methodologies and other
quilftirs that are now to lepal educntion oud equally or sore effective
functionally In educatlng liw students rnd teachers, legal cducatfon
way ke able to abuoth and maks uwae of thric ncw qualicics in o way
which ullil both enxlch legal educatinn and the Individunis in ir. Onecs
ve beiln to reduce tho gender-wtercotyping of luman quulities we will
brosdly capand the teachlng and lavyering repertolre.,
Stcrrotypen and generalizatlions lislt our vicw of the world and the
people in ic as wvell a3 limiting our behavior sud relationships with
- others. As nev indivliduals joitn the ranks of the white, middle~oged
male profecsion of 1w teacher the challenge will be to expand our notlon
of vhat is sppropriate lawv teaching, develcping & repertoire of mascullne
and feminine qualitles for all =- not to requlre the new centrants to
the professfon to confiors tv tha old and cutmoded conceptious of law
teaching and lavyering. Tha possibility of ending Jiscriminatioa 13 not
just the "lihcration” of vomen but the diversification and liheration of
legal education, the lawvyering profession and all of the human betngs
slfected by the tepal aystem, producing a more humane system for oll.

; This vill be the begtaning of a long and developrental process [or

wa all. For wowt of uv9 thia means looking closely at ourselves, at our
— own qualities, and sceing what we wvant wore of nnd what we wane less of
s ! 1o our gender-differentiated behiwior and values. We must then, of
t necessity, turn cutvard and begin to sce how the vorld snd the fnstitutions
' " . wve inhabic permtt, encourage or inhftitr the full expression of our values
- i ' and belngs., We wust then combine an individual, psycholegical tnquiry

with an fnatitutlonal political strurgle. For Lt lsa not enough thas

sore women inhoblt the lsw school. If emotlon, nurtutance, vulnerablliey,

compagsaion, cooperatlon, ottention to meany amd Intiwmacy are to take

thelr place beedde rationsliity, competislon, Juscice, sirength, atetention

to ends and eéflciency In the lav school all those vho join together

in the study of 1os wust find in tlwmaclves and in others the integcatfon
[ of tho miaculine and [cainlne principles thot i3 ehe partucrchip of our

humanicy.
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ESSAY

The Legal Education of Twenty Women

Cathenne Weiss®
Louise Melling**

Powerful men made American law and American law schools by and
for themselves. While law faculties and the legal profession remain
overwhelmingly male,! law schools are admitting increasing numbers
of women.? Many of these women find legal education alienating. This
essay documents the experiences of twenty women in the Yale Law
School class of 1987 who organized and sustained a2 women's group in
which we revealed, explored, and conironted our alienation.? The sec-
tions of this essay show four faces of alienation: {rom ourselves, from
the law school community, from the classroom, and from the content of
legal education. We write to further undersianding of our experiences,
o urge change, and to help others who have experienced law school in
a similar way 10 move beyond self-doubt.

The introduction aniculates the premises of this study, reviews cm-
pirical literature supporting these premises, and explains our method-
ology. It also tells the history of the women's group and introduces the

* Law Clerk, U S. Court of Appeals for the Fifth Cucun  A.B., Princeton Universuy,
1981; M.A.. Yade University, 1984; J.D., Yale Uraversay, 1987

**  Law Clerh. U.S Disirict Court for the Southern Dyinc of New York. B.A., Oberlin
College. 1982; | D.. Yale Universay, 1987, The andey of the auihors’ namet in na may reflcas
3 delffevence in 1he qualuy o quamtdy of coninbution ta ibws essay. The awthors thank the
women in the group, Minam Berkman, Samucl Huber, and Jon Mercer for therr wuppan and
thew comments on earlier dralis of this essay.

1. In 1983, men compoted 50.9% of all full-sime and 81 K% of 3ll pari-ime laculty o
ABA accreduied baw schools. A Revene of Lipal Edurntion m thr Unied Statn, 1986 A B A Sec.
LrcaL Epuc. k Apmissions 7o THE Bar 66 [herenafter 4 &, of Legad Ed { In 19HS,
B5.9% of all lawyers were men B Cugnan, K. Ruwiew, C. Canson & M Piccomm, Surma.
MENT TO THE Lawyen Statisnicas Rerony: Tuz US Lecas Puoressios (n 1985 an 3 (19KG).

2. In 1985, 40% of law ssudents s ABA acredited law whoals were women . Knane of
Lagel Fducatun, supra noic |, 2 66 In 1970, by conirast, valy A6 of law studenis were
women.

3. We {the awhors) helpod 16 organuc the group and poned in nearly 3 uf os aoviies,
bringing the number of regular parcipants 10 22 Bocause we hase this e3sdy on our inier-
verws with the M regulsr parixkipanis siher than sursches, however, we treal the group 48
including 20 women.
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IDENTIFICATION WITH WHOM?

Katherine O’Denovan*

In Colm Toibin's novel The Heather Blazing! the protagonist is an Irish

High Court judge. Central to the fleshing out of this man’'s character by the
author is a depiction of his exercise of the judicial function. Th= High
Court case to be judged is straightforward: an application for a court order
instructing a convent school to re-admit a sixteen-vear-old after the delivery
of her child as a single mother. Both the mother-to-be and her own mother
give evidence of their belief that stigmatization of unmarried parents is
reserved for women, and that this youngster is the victim of injustice. The
principal of the school argues that she has to protect the ethos of the
school, despite its status as a state educational establishaent. The judse:
is faced with a dilemma:
In the end he was not the legal arbiter, because there were so lew
legal issues at stake. Most of the issues raised in the case were
qppal; the risht of an ethos to prevail over the right of an
individual. Basically, he was being asked té decide how life should be
lived in a small town. ...
He went to the window again and stood there looking out. How hard it
was to be sure! It was not simply the case, and the questions it
raised about society and morality, it was the world in which these

things happened which left him uneasy, a woqu in which opposite values

\%
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2
lived so close to each other. ¥hich could claim a right to be

protected??

The idea comes to him that the young woman and her child might be a Family
unit, entitled to protection under the Irish Constitution. The idea seems
plausible, but would require a great deal of thought and research. 2
"If he were another person he could write the judgment.” But he feels safer
with the judgment he has written, in favour of the school which,
would be viewed as eminently sensible and well reasoned. But he was
still unhappy =bout the case beca¥jye he had been asked to interpret
more than the law, and he was not equipped to be a moral arbiter. He
was not certain about right and wrong, and he realised that this was

something he would have to keep hidden from the court. 4

In puzzling over his judzment the judge is uneasy because he feels he is being
asked to depart from what he sees as the judicial function. This is a matter
of personal definition of his role, but it is also a matter which continues
to fascinate judges and academic commentators. It is not always possible to
draw a line bhetween judging law and judging morals.3 It is with the role of
adjudicator of law that the judge feels safe, with which he identifies. His
view of his role is an internal view, vet he ;orries about the public
reception of his decision. The author succeeds in presenting an external view
of the the man, with a suggestion that a more imaginative, or even empathetic,
Judge would have asked counsel to address him on the constitutional aspects
of the case.

A particular twist to the story is given when, on leaving court the judge goes

L L -
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on holiday with his daughter, herself an unmarried mother. Throughout his
cogitation about the case no r2flections about his daughter’'s life enter his
mind., He does not identify with her, or with his grandson, or so it seems to
this reader. It is not intended, by this reading, to suggest that the judge
should identify with unmarried mothers in particular, or in general. The
literature on the rele of the judge in a democracy constantly emphasises the
need for objectivity. This paper has as its object a discussion of the
development of a capacity for empathy in legal education, and in the lawyering
and adjudicative processes., To this end the place of literature in

illuminating the study of law is examined.

The argument that literature can enshble imaginative leaps and empathy, thus
developing a sense of justice, has not been put forward in a sustainad way by
writers on law and literature. There have been such suggestions.é The case
in favour posits that by allowing the reader to enter into the experiences of
characters in drema or novel, in bicgraphy or autobicgraphy, literature can
broaden and deepen feelings of empathy. Arguments for the development of
eepathy in education are various. They include ethical arguments about
deepening imaginative experience, sharing the feelings of others,
understanding others, finding expression of one’s own and others’ experiences
and emotions, foreshadowing and anticipating futu;e experience of life. 7
There are also arguaents about improving legal skills and the lawvering

function,

The major argument is a moral argument. To understand the consequences of our
actions on others, we need to understand the perspectives of those others.

'Do as vou would be done by’, is one version of a moral cede. Ir Kantian

20
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terms this is expressed as follows: 'act only on that maxim through which you

can at the same time will that it should become a universal law?,

Social and political aspects of what we think, who we are, our attitudes and
values, may be opened up for exploration through the discussion of stories.
Persons such as lawyers and politicians, who make decisions affecting others,
may become better qualified to do so by such experience. As yet the
importance of empathy, or at least sympathy, for a democratic society remains
relatively unexplored. However it is often said that standing in the shoes
of another, in one’s imagination, facilitates social arrangements for sharing
and for social justice. vhen theorists try to imagine a fair political or
legal system their appeal may be on the level of "imagine how it would fe=l"; 8
or it may be "how would you like it if you were poor/stigmatised/ill?” The
former appeal invites us to use our imagination in order to empathise with
those less fortunate than ourselves; the latter appeal is closer to a

Rawlsian strategy of risk aversion.

In discussing arguments about reading aiding the development of empathy I am
conscious of objections. A critical assessment of such arguments is
necessary. For example, entering into the experiences of another through
imagination often involves identifying with the chogen subject. This suggests
elements of choice for the reader. She may or may not identify with a
particular character or. dramatis persona. IF citizenship of a society
includes an obligation of abstraction - a stepping outside one’s commitments
and seeing one’s point of view as one among many - then imagination is to be
encouraged. But if we are limited persomns, as indeed we are, we may lack the

capacity to identify with those others who are radically different from us.

&\
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3
Or we may, for personal reasons, identify with the oppressors rather than with
the oppressed. There are, doubtless, a number of ways in which empathy can
be develeoped, incliuding creative use of case law. Arguments for law and
literature studies as developing empathy are scrutinised particularly through
advancing counter-arguments. If a core of cenviction remains in favour, then

a case will have been made out.

empathv znd experiences

"Legal decisions and lawmaking frequently have nothinz to do with
ungerstanding human experiences, affect, sufferingz - how people do live.’@
Legal discourse precludes affective argument in the view of Lynne Henderson,
The ideology of legal education and legal arzument excludes emction and
arzuments based on personal experience.l@ In contrasting empathy and legality
Henderson finds three phenomena captured by the language of empathy. She
categorises ’'feeling the emotion of another’, and ’understanding the
xperience or situation of another, both affectively and cegnitively' as ways
cf knowing; whilst the third form, ’sction brought about by experiencing th=

distress of another ' is presented as a catalyst.ll

In urging reading as an aid to empathy it is sometlmes suggested that the
reader may thus enter into the experiences of another. But it is doubtful
whether this can cccur fully. It is more likely that we relate what we read
or hear to our own experiences. This has been expressed as follows by John

McGahern in The Leavetaking:12

It's like an American breakfast. Except the coffee is better

i

in the States,” she said, and began to tell =me her life. 1
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finger her words like worn coins as I remember her voice in the
little cafsé, I try to animate them by turning them into my own
life, 1 garland them with memory, embellish them with what I
know, and remember in some dismay that we can only lo*e what we
know.

A child is riding on a bus from her school in the Berkshires
into Xew York. Her father is waiting for her at the terxzinal
with tickets for a concert he has promised to take her to for her
birthday. His eyes light on her gloveless hands as she gets off
the bus and he is furious she is not wearing one of the pairs of
white gloves he gsve her for the birthday and he returns her to
the scheoel on the next bus back to the Berkshires. And that bhus
will be forever in my mind a green bus moving hetween the
vhitehorns of Ireland... and the child riding back to the
Berkshires is not ny beloved when she was young but some sister
on a day a waxen head of a doll had shattered. I watched my own
words too pass behind the mask of the lovely face across the
table; and if that seachange happens to your coinage, =y love,
what may become of mine?

From this passage what emerges is that, even as we try to imagine the lives

of others, we return to our own experiences in so doing.

identificati
Sympathetic identification with others is a basis of ethical experience, but
there is no law of reading which states that readers aust identify with one

character rather than another. So it is also in life. Peter Van Daan in his

e
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wartime attic hiding-place confides to Anne Frank his uneasiness in being a
Jev and how he would have found it much easier if he had been a Christian, and
if he could be one after the war. His hope for the future is to go to the
Dutch East Indies and live on a plantatiOn.g One interpretation of this
desire for the future is that Peter hopes to find in colonial life an
independence and power he cannot have as a Jew in Europe. This interpretation
is not intended as a criticism of Peter. Given his niserable existence in
hiding, and the threat to his life, it is hardly surprising that he dreams cof
another existence. Given the social stigmatization of his identity, it is not
surprising that he seeks a different identity. But my interpretation is
intended to illustrate the point that choice of identification is possille.
Because of their stigmatization and victimization some identities are
subordinate, or pessibly dangerous. Such identities may not be identified
with, even by those categorised by others as having such identitizs., So we
may c¢hoose who we identify with and whether or not to identify with the
victimized or the stigmatized. One of the more powerful arguments for reading

imaginative literature is that it gives voices tc those oftern not heard, It

is in the pages of literature that we find the excluded.

It must also be acknowledged that the phenomenon of unreflective eapathy
exists, in which we identify with those persons or characters whom we perceive
as being like ourselves. 14 This has been recognised by decision-makers ,
such as judges, as limiting their neutrality or objectivity.l5 It is not just
that such understanding is so automatic that it goes unnoticed by the

empathizer, but that literature offers opportunities for contested readings.

How one reads may relate to one’s own values,.

oY
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A caveat must be entered to the theory that understanding always leads to
morality and justice. For example, understanding the feelings of another may
increase cruelty, manipulation and sadism. The bully may use his knowledge
of his victims' vulnerability to inflict pain more successfully. Bernard
Williams makes this point:"But one thing that must be true is that the
insightful understanding of others' feelings possessed by the sympathetic
person is possessed in much the seme form by the sadistis or cruel person;
that is one way in which the ¢ruel are distingzuished from the brutael or the
indifferent.”16 However, this is not an argument against empathy,but rather
a caution; for as Williams savs elsewhere, "sympathetic identification with
others...[is] basic to ethical experience."17 Such experience may be lackinz
in lavw students at the beginnings of their working lives, who may nevertheless

arrive at some understanding through resading.

ur identjties
Working out who and what we are is a major preoccupation in most lives. Some
aspects might seem to k= given: our genes, our bodies, sex, colour,
appearance. Yet doubt has been cast on the extent to which such materiai
aspects of the self are fixed. Geneticists, whilst positing that genes can
be mappgg and located for physical and mental traits, including criminality,
also propose that DNA will enable the elimination of ‘undesirable’ genes. In
other words some scientists argue that the [ixedness of genetic inheritance

ik Significant academic #riters also argue

can be changed through science.
fluidity and even plasticity of the selt‘.15 The relevance of this new ‘fluid
identity’ is that it appears to deny the limitations of our actual identities

- limitations to cognition of difference - limitations to eapathetic

identification with others. The agenda of choice presented includes not only
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our outward and inward selves, but also the very material, DNA, of which we

are made.
1 have argued elsewhere that this is a mistaken agenda.” Firstly, most
people have little or no choice about their genes. Secondly, parental

choices about the genetic make-up of their children are largely negative

choices. These arz choices pnet to repreduce with a particular partner, or
N . . .

at all.” Thirdly, the idea of changing genes, because of alleyged

criminality, for exsample, pre-supposes current beliefs in genetic

essentialism.22 A debate abcut change starts from a premise of fixedness.

An alternative method of analvyeis, I suggest, should start from the social
interpretations placed cn embodizent and externcl appearances. For purposes
of this paper wz must consider how such interpretaticns construct and iieit
the possibilities of what a person can be. It may be that empathy, or
imaginative sympathy, developed throuzh reading and discussion cen challenge
social interpretations which stigmatize and victimize. Whether this is
expressed in terms of the ’'neighbour principle’ or of Kantian
universalizability, is of lesser significance. At present, external
interpretation allied with internal self-identity limits the possibilities of

empathy for, or identification with, others.

I have already suggested that empathy requires a stepping-aside f{rcm our own
self-interest, emotions, and immediate concermns. This does not necessarily
involve leaving our ovn identities behind; for it is possible to build into
our identities a capacity for empathy. I am delibe;ately presenting this as

a social trait, a social choice, rather than as an inherent or genetic trait.

2
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The stepping-aside under discussion here is intended to deal with a different
scenario from the mind experiments involved in the Rawlsian sccial contract.ﬁ
Rawls argues that his principles of justice will be chosen under a veil of
ignorance because no one will want to risk ending up poor or oppressed. In
a sense, Rawls assumes self-interest, albeit in a highly theoretical scene.
This paper addresses the pracficalities of the education of real people who

alreedy exist in a world of identities.

vhat has this to do with legal education?

Dissatisfaction with the current state of legal educaticn has led te law and

literature courses. There may be disagreement over the concept of justice and
what it requires. These are moral arguments. So if a theory ccncerning the
educative possibilities of law and literature can be elaborated, its value in
teaching may go bevond the undergraduate classreca. However, the criticism
may lbe levelled at existing advocacy of lew and literature courses, that
specificity of whr, hew and to what effect is lacking.“

In relation to undergraduate legal educaticn, I see a role for literature and
drama in teaching legal ethics. The consultation paper on the initial stage
of legal education published by the Lord Chancello}’s Advisory Committee on
Legal Education and Conduct includes the theme that "legal education should
stress the ethical valueg upon which law is based.“25 Later the paper states
that to “understand the law, it is necessary to understand its moral
quality.” 26 This is more than professiornal ethics, which occasionally may

provide a cover for unethical actions. It is also more than cdeccnstructing

the content of substantive law for its moral content. t iggelf-nvident

2]
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that study of, for example, criminal law w%ill include a discussion of
responsibility. But surely the teaching of legal ethics must go further? The
consultation paper recognises that the lawyers, in the conduct of legal
affairs may be open to criticism, but the moral content of the law may also
be subjected to critical scrutiny: the ought in addition to the is. Horal
dilemmas, of the kind posed regularly in law and medical ethics courses, do
not necessarily permit of an abselute answer. Kevertheless classroon
discussion is valuable where it permits the expression of plural perspectives,
a variety of narratives, and diiferences. If this comes about it will be &
change for law students; in general argument on levels other than the legal

is not welcomed in the classroonm.

A debate_about the values and limits of law and literature studies continues
in American legal education. Although there 1is consensus that the
'professicnal voice’ with which students are taught to speak from their
carliest days in law school is an impersonal abstract voice, there is
disagreement as to the adequacy of this voice. "The magicallmoment at which
the ’light dawns’ and bewildered first-year students are transformed into
lawyers occurs when this [the professional] voice becomes the student's own" 27
is seenhby some as the moment when the human voice is lost. The professional
voice has been criticised as using language which "removes scme of the feeling
and empathy that are part of ordinary human discourse” 28 and the argument has
been advanced that to "rqpresent people adequately a lawyer often must use her
capacity for empathy"”.29 Participants in this debate are agreed in their
dislike of pompous rhetoric, unnecessarily technical language, and elitism.
The doubts expressed concern the undermining of formal justice. The

.
imposition of some form of order on differing claims and diverse voires is
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12
advanced by defenders of current legal education as an inherent part of the
task of law and lawyers.30 A consensus about the need for both veices, the
human end the professional emerges. The difficulty is to find appropriate

places for each and to allow space for both.

This disagreement, explained above, touches on differing views of priorities
in law'’s functions. Shared ground about the goals of legal education can be
discerned. Others see a quite different role for law and literature studies,
and offer a comrunitarian vision of law, "not as a system of rules or
bureaucratic mechanisms, but as an activity of mind and language, to the
understanding of which parallel activities can ke helpful™.3@ This is a
vision of law as a set of people talking to each other, using language, a
rhetorical activity aided by the study of literature. Yet it can be presented
2s concerned with legal education. The major divide is between those who see
literature as improving the present model of legal education and those who see
such studies as providing a place from which to mount a critique of law, 32

There may be possibilities to do both.

Thus fer it has been argued that empathy is an important capacity to be
developed in legal education, as basic to ethical experience, and as improving
legal skills. The‘examination of empathy as proviaing a basis for critique
will now be made. If a further step is made of understanding those whose
perspectives and voices are excluded by law, whose subjectivity and
experiences are not included in legal imaginings of how things should be, then
this may provide an understanding from which to be critical. It is difficult

to provide an external critique from an insider’s_perspective. Law has its

oxn internal viewpoint, its own order, a relatively autonomous coherence.
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Pointing out internal inconsistency is a different activity to pointing out

injustice.

The consultation paper on legal education assumes that legal ethics can be
learnt from law, that law is moral by definition.33 If this is so, it becomes
difficult to criticise law from the moral point of view, since the law itself
is taken to be moral. Where can a place be found outside the law from vhich
to be sceptical or critical? One answer offered is the analvtic methodeologzies
of the humenities of writing, reading and responding to narrative texts.Jd{

It is in this response that an empathic understanding of others may develop.

Thus far it has been argued that personal identity may limit identilication.
There may be many reasons why this happens, including the tragic example of
Peter Van Daan. 35 In order to empathise, particularly with those others whom
we see as different from ourselves, we have to stand back frem our own
personal interests, identities, fears, emoticens. This is what lawrers and
Jjudges claim to do in handling and judging law cases. Yet is it so zasy for
us to leave our identities behind when we don & particular garb? That garb
marks us externally as ‘lavyer’ or ‘judge’. That particular identity is part

of our larger identitiecs, but does the larger identity disappear?

This paper argues that.it is not possible for us to abandon our larger
identities by putting on one aspect of our identities. furthermore our
identities may limit the possibilities of empathetic identification as we
listen or read. Nevertheless reading can ingglve some entry into the

experiences of the characters or dramatis personae depicted, Hany pessible
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examples to illustrate this are available, involving persons differentiated
from the reader {or judge) by class, gender, race, religion, ethnicity. Given
that hitherto, most members of the higher judiciary have bLeen men with a
particular background and training, questions of empathy unawares with psrsons
identified as similar arise. Where future decision-makers are Leing educated
the enhancement of their abilities to listen to others, to understand
alternative viewpoints, to appreciate the human mesnings of legal rules and
processes is desirable., However the judicial role requires that a decision
be made. It is unlikely therefore that the judge can move very far from his
Jjudicial identity. Judges know this and have particular ways of explaining

this to themselves and others, a story about the judicial function.

Stories about the role of the judge can be told from a number of viewpoints.
Cf these the internal and the externzl] dominate. From the irnternal point of
view the process of adjudication is "entirely predicated upon the assumption
that the Jjudge’'s task is to find the right snswer”.36 This is how jud;es
think about what they are doing. In this story, the scurces of the right
answer are limited to principles which can plausibly be derived frcm ezrlier .
cases and from statutes. From the external vantagze point thinszs look rather
differeqt. Firstly, there are cases in which, by implication, Jjudges z2dnmit
that they were wrong in the past.37 Secondlry, the}e are cases in which the
result is dictated by public policy, in which impartiality cennot be claimed.
Thirdly, there are cases which may find the right answer from an internal
viewpoint, but which are perceived as wrong externally. In the latter two
cases it may be possible to say, "I am stating what the law actually is”.

However the first case is harder to account for.
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An example of a series of cases in which the answer was wrong externally, if
not internally, is the marital rape saga. A change in the law, recognising
a wife's autonomy in decisions ahout her sexual relations with her husband,
was covered in the bland phrase ’changed social conditions’.38  Although the
judges involved in previous decigsions denying autonomy might have claimed that
they were trying to find the right answer, or even that from an internal view
that the answer was right, such claims are problematic from an external point
of view. XNot to recognise this, and to claim that the insights of the
external view "are trivial and unhelpful™,39 is a failure of empathy. It
is also a narow definition of the judicial role. t cannot be denied that the
very nature of judicizl decision making as conceived of internally, involves
exclusion. 40 V¥hether the internral viewpoint is distinguishable from the
institutional viewpoint is open to question. The trouble for law is that

external viewpoints have justice as their referent.

Each person’s life is a story. Each trial, or law case, tells 2 story. W%ho
is the narrator? Who is the interpreter? Who chooses Letween competing
stories? Who is in command of langnage, definition ard decision. These are
questions about pover.

The literary accountaof law can he about resistance.ﬂ It can tell us what the
coercive theory leaves out - how it feels to suffer under law., It offers a
critique of law’s injustice. It offers an external view. But literary works
are themselves the creatures of a particular time and place. Textual
representations of those silenced or excluded by 1law may enable an
interrogation and cross-examination of law, but they are themselves limited.

Nevertheless, in drawing attention to inequities arising from law’s

37
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exclusions, they are a valuable supplement to legal texts. 4l

identificati unawares?

In & characterization of feminist work in law as motivated by love and rage,
Robin West makes a distinction between the ‘cognitive' position and the
‘moral’ position. The cognitive position is "that an eampathic understandinz
of the differences of others... constitutes an important scurce of information
about the totality of persons who will be affected by a legal decision."! The
moral position is "that empathic understanding of and sensitivity to the
context in which differently situated othzrs find themselves is but one aspect
of a truly caring relationship with those others...““ ¥est advocates the
latter position as reclaiming love as the root of morality; going kevond
understanding to lessening a burden. "Sensitivity to difference is part of
the work of sympathizing with the pain of others to work towards lessening

that pain. wit

There is much to admire in this advocacy. But it is directed to feminists
working and writing in lav, It does not confront fhe reality that most legal
decisions are made by rpersons with a particular kind of embodiment and
identity. If such decision-mpakers can be persuaded of the cognitive position,
this will be a gain. But how is this to be done? Some writers have entered
doubts on this question. Maria Aristodemou raises the question whether
morality can be taught at all and, if so how.45 As she points out such

questions bring us to contested viexs of human nature, of Lknowledge and

33
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learning, of the ideology of education, which is itself part of society.
For her literature’s service to legal studies may lie in providing a base from
which to challenge the dominant ideology. In this the possibilities of

subjective and contingent values are to be welcomed. 46

Thus far it has been argued that each person is limited by her or his own
identity and may thus e precluded from identifying with others. Furthermore,
faced with an opportunity of empathetic understanding we may refuse.

Classroom discussion will not necessarily overcome resistance. XNevertheless,
I want to argue that conscious refusal to identify with particular characters
- perhaps precisely bhecause they are victims - can be analytically
distinguished from those identifications which we make unawares. It is these
latter identifications vhich can be confronted and made exnlicit in successful
discussion of literature. It is not necessary to make over-general claias
ebout the beneficial effects of literature. [ am aware that an academic
assumption that reading teaches the reader is naive. Literary scholars
deplore such a use of texts. Yet the idea that personal limitations of
identity can be expanded in shared discussion of a2 text does have relevance
to teaching of legal ethics. The multiplicity of readings adds to the

possibilities, rather than hindering then.

It has become a truism of feminist and of critical legal scholarship to state
that legal decision makers are not objective or nzutral - in the sense that
such a way of being is superhuman. The judiciary itself adaits as much.
Thus, Lord MacMillan has said that the lofty judicial duty of impartialiity is
not easy of attainment.

"The ordinary human mirnd is a mass of prepossessions inharitaed
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end acquired, often, none the less dangerous because unrecognised J
by their possessors. Few minds are as neutral as a sheet of
plate glass, and indeed a mind of that guality may ectually fail

in judicial efficiency, for the warmer tints of imagination and

syopathy are needed to temper the cold light of reason if human

nil

justice is to be done.

Embedded values, assumptions, beliefs based on experience form part of the

identity of adult human beings. For most people this is part of their
personality and poses few, if any, problems. But for the judiciary this is
enother matter. The maintsin its legitipacy law must retain the confidence

of those whose lives it governs. This argument is not confined to judgzes.
Lezwyers, too, need to see their clients as human beings, and to be able to

present them, and their stories, as such to the judge.

Conclusion

Arguments have been advanced in this paper that emrathy is basic to ethical
experience, that empathy can be developed by reading imaginative literature,
and that such readings can create a space outside legal te¥ts from which to
critique law. It 'is hardly a surprise that notr everyone accepts such
arzuments. Some believe that interpretation of a literary text which draws
support for ethical or political positions is invalid. 18 This seems to be
motivated by concern for the principle of freedom of speech, rather than as
clarificatory of which texts, if any, may be legitimately be called upon in
support of & moral point of view. That legal texts, such as statutes and

precedent cases may be so drasm upon is not in dcubt. But the exclusion of
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literary texts as imaginary seems both arbitrary and ignorant of the effect

that such texts have had in the past on changing the law. 49

Analytically, claims about ethical aspects of law may be internal or external,
If law is seen by those internal to the legal system as coextensive with
moraliity, that is an internal viewpoint. But if a law is seen and felt by
those who suffer its atteﬂtions as unjust, those outsiders must be calling on
another standard, external to this law itself. Such an external viewpoini may
draw on many sources, including other aspects of law. The necessity to
dispute the legitimacy of sources must depend on the forum in which they are
cited. It is self-evident that literary works cannot be authorities in legal
argument. Their role is supplementary. What they can do is to draw
attentions to law’s exclusions, and thereby develop empathetic understanding.
This is an adequate justification for giving a place to literature in legal

edurgcation.

|
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NAME: Strudent No.:

EVIDENCE: LL B (1999 17 Semester)

AIMS OF THE COURSE

11 A thorough understanding of legal concepts relevant to the Law of Evidence:
12 An understanding of the rules of evidence relevant to trial procedures;
13 The ability to apply the rules of evidence to practical situations.

MATERIALS

2.1 Constitution of the Republic of South Africa, 1996

2.2 Principles of Evidence (Schwikkard, Skeen & van der Merwe)(" Bluebook")

2.3 Evidence Statutes (booklet}

24  Cases: Lists of cases 1o be prepared for Modules will be supplied during the course. The
most important cases and readings will be placed on reserve in the library.

REFERENCE WORKS

31 Zeffertt & Hoffmann The Law of Evidence (4ed)
32  Schmidt Bewysreg(4ed)

ALUA AMINA
31 Year Mark: (20%)
TEST ON TUESDAY 13 APRIL 1999 AT 08h40 IN THE STUDENTS' UNION HALL (1%
hours)

[The format of, and modules 1o be covered for the test will be advised on Tuesday 30
March 1999)

32  Exomination: (80%)

*Format:

(1) Essay question on policy issues
relevant to Evidence: 20 marks

(2) True/false answers

(plus brief explanation): 20 marks
3) Problem questions based on a given
set of facts: 40 marks
Total: 80 marks
* Note that there will be no choices of questions in the examination: afl questions must be
answered.
COURSE ATTENDANCE

This course is conducted on a seminar basis, and all prior preparation (written or unwritten)
allocated prior to the seminar must be completed as no formal lectures will be given. Lack of
preparation will be considered non-attendance.

W



Note that artendance at seminars is compulsory for D.P. purposes - written permission for
absences must be obtained. An attendance register will be circulated for signature by each
student during each seminar. Students are warned nat to sign the register an behalf of absentees,
as those discovered doing so will be subject to disciplinary proceedings and possible

disqualification from the course/university.

The November 1998 examination paper is attached to illustrate format and question types. Some
of the seminar problems will alsc be taken from this paper.

ROBIN PALMER: Course Presenter: Room 76, Howard College, Telephone: 260 2558
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Module 1
11 Historical Survey
1.2 Sources & Basic Concepts
PREPARATION:
Bluebook: Chapters 14 2
Module 2

2.1 Sources of the SA Law of Evidence
2.2 The Law of Evidence and Substantive Law

PR A :
Bluebook: Chapters 3 4 4

Module 3

Kinds of Evidence: Real Evidence, Documentary Evidence & Oral Evidence

PREPARATION:
Bluebook: Chapters 18, 19, 20 & 21

Module 4

The Burden of Proof in civil and criminal trials

PREPARATION:
Bluebook: Chapters 31 & 32

Module 5

The trial process in civil and criminal trials: opening statements: examination-in-chief; cross-
examination; re-examination; argument & judgment.

PREPARATION:
Bluebook: Chapters 23 42514 25.2
Module &
The Evaluation of Evidence
Bluebogk: Chapter 30 '
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Module 7

Witnesses: Competence & Compellability

PREPARATION:
Bluebook: Chapter 22

Special trial procedures

8.1 Hostile witnesses
8.2  Refreshing the memory of witnesses

ARA : '
Bluebaok: Chapter 25.3
Module 9

Proof without Evidence:
Judicial Notice, Formal Admissions & Presumptions

PREPARATION:
Bluebook: Chapters 26, 27,28 & 29

Module 10

ADMISSIBILITY (1): General test of Relevance

PREPARATION:
Bluebook; Chapter 5

Module 11

ADMISSIBILITY (2): Similar Fact Evidence

PREPARATION:
Blueogk: Chapter 7

Module 12

ADMISSIBILITY (3): Character Evidence

PREPARATION:
Blugbaok: Chapter 6

I




Module 13

ADMISSIBILITY (4): Opinion Evidence

PREPARATION:
Bluebook: Chapter 8
Module 14
ADMISSIBILITY (5): Previous Consistent Statements
PARA

Bluebook: Chapter 9

Module 15

ADMISSIBILITY (6): Hearsay & Res &estae

PREPARATION:
Bluebgok: Chapters 13,14 & 15

Module 16

ADMISSIBILITY (7): Confessions, Admissions & Pointings-out in criminal trials

PREPARATION:
Bluebook: Chapters 16 & 17
Criminal Procedure Act, 1977:5ections 217, 218 & 219A

Module 17

ADMISSIBILITY (B): Privilege: Private, State, Medical & Other

PREPARATION:
Bluebook: Chapters 10 & 11

Module 18

ADMISSIBILITY (9):_Illegally and Unconstitutionally obtained Evidence

PREPARATION:
Bluebook: Chapter 12 {background only)
Constitution of the RSA (1996): Section 35(5)
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DISCUSSION OUTLINE

Evidence: Confen'r, Context and Concepts

Robin Palmer (UND)

Traditional approach to evidence: content based (principles
and cases).

Traditional emphasis: exclusionary roles vs procedure and
evaluation.

Concept based approach:

3.1 Concepts analysed and redefined, and then applied to:

3.2 Practical context.
(Content limited to illustrative cases or case studies);

Structure: Two basic concepts underlying evidence are:

4.1 Weight;
4.2 Admissibility
[See diagram]
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WEIGHT

Burden of praof

{civil & criminal)

Evaluation of evidence

Rules of trial/motion procedure
Witnesses

Circumstantial evidence

(etc.)

5.
EVIDENCE l
ADMISSIBILITY
|
T N
General Special
Test Admissibility
Requirements
W
Relevance
N2 l/ _
Common Law Statutes A
l T )th 4\ |
]

Character evidence = *S$197 (PA— ~= w—=r — — 1 | ! ; I
Similar fact evidence -+ *5211+ 52562 (PA— - — — -~ - 40 i |
Opinion evidence | i I |
Previcus Consistenk stabements | ; l |
Privilege {private & State) by I :
Hearsay - *GLA Act, 1988— -~ ——~—— — —— - — -1 | b
Real evidence | | :
—_—— !

Cocumentary evidence =% *5222 CPAYPEA- — ~— ——

THegaily, improperly & uncorstitutionally obtained evid ¢ * 535(5) of Final Cunsmumn
Modern communication: faxes; e-mail; computer discs - Computer Evidence A

Judicial Notice
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Example: Relevance |

6.1 Concept of "relevancd®:

1.

F4
3.

© N

EvidencéDis agmissibtéDif it is relevani®

EvidencPis relevanPif it has probative forcd®

Probative forcd means the power fo prav@ factum pmban@
(essential element of the case);

Power ra,éorov;ﬂnusf be o reasonable linfPbetween the evidencéfand the
element®

Reasonable lipk * this decision is based on common s&s@

- Common sense means a biend of logi€and experienc

Logit’= anglogical: deductive; inductive; fallacies; etc,
Experience = previous incidents/ coincidences, etc.

6.2  Context: {Use exampie: “a stolen video recorder is found in Abel's house”)

Other examples
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Outline of Lecture on Sexual Offences

International instruments:
CEDAW
Declaration on the Elimination of Violence Against Women

Beijing Declaration and Platform of Action

National Law
South African Constitution - Section 12(1)(c)
The Prevention of Family Violence Act
The Domestic Violence Act

Sexual Assault in South Africa

Categories of Sexual Assault

e Rape
® Indecent Assault
® Incest

Problems with the Law relating 10 Sexual Assault
. Definition of rape
A Law of Evidence: Cautionary rule
First report
Section 227 of Criminal Procedure Act
Expert evidence
. Criminal Procedure: The rape complainant as ancillary prosecutor
Sections 154 and 335A of the Criminal Procedure Act
Section 153 of the Criminal Procedure Act
Sections 170A and 158 of the Criminal Procedure Act
Section 300 for the Criminal Procedure Act

Criminal justice Issues

. National Policy Guidelines for Victims of Sexual Offences
. Statutory Complaints Mechanisms

. Training of criminal justice personnel

o Bail and Sentencing Legislation



UNIVERSITY OF CAPE TOWN

FACULTY OF LAW
CRIMINOLOGY: CRI1504F

Course Qutline

Broadly defined, this course sets out to explore the effects of radical
political transitions from authoritarian to democratic forms of governance
on the functioning of criminal justice systems. What, may we ask, have
been the trials and tribulations of five years of tramsitional rule in South
Africa and what are the most serious challenges facing the delivery of
justice in the next millennium?

By way of introduction, broad parameters for understanding political
transitions and their effects on the justice machinery are sketched. Here,
a key objective is to come to grips with both the commonalities and
differences in the organisational restructuring of the police organisation, the
court system and prison complexes. Furthermore, we examine the ways in
which new alliances between state and non-state agencies involved in the
delivery of safety, justice and punishment have been forged.

In the second part of the course a number of selected topics are discussed.
Specialists are invited to lead the discussion around topics such as: violence
against women, juvenile justice and organised crime. In each case we:

¢ Examine changes in the social discourse pertaining to the topic. For example, how have we
come to think about (conceptualised/construct) the phenomenon of violence against women?

o Explore changes of a legislative and procedural nature, which follow from the implantation
of a new democratic system and new social discourses.

o Consider the impact of the new discourse as well as new sets of legal and administrative rules
on the routine operation of the criminal justice system. It is the "reality check” which is at
stake here. New policies and new legal rules need to be translated into enduring operational
practice. What are the problems on this front? An how can a closer fit between theory and
practice be engineered?

Prior to examining the issue of violence against women and the role of the legislature and the
criminal justice system, the course looks broadly at political transitions and criminal justice
reform. Readings and debates for this introductory section include:

The First 1000 Days (Department of Justice);
Justice Vision 2000; and the
National Crime Prevention Strategy



Yiolence Against Women

The scene is then set to discuss issues relating to violence against women. Broadly, this
component of the course examines recent legislative, policy, research and criminal justice
developments on violence against women. It also considers changes in social discourse as well
as the critical challenges facing legal and institutional reform. More specifically, this cornponent
of the course involves:

Providing a profile of violence against women with available and current statistics on rape and
domestic violence in South Africa (including recent reported incidents from CIMC; and
research by experts such as Ariz, Vetten, Rape Crisis and other non-governmental sectors)
Contextualising violence against women in South Africa (see The Exrent of Violence Against
Women in South Africa by Human Rights Watch)
Examining international instruments on relating to violence against women (CEDAW)
Re-examining the NCPS from a feminist/gender perspective (Artz; Rauch & Simpson)
Grounding theories on feminist jurisprudence or feminist/critical legal scholarship (Cain;
West)
Introducing recent legislation on violence against women and debating the merits and
limitations of the legislation (DVA 116 of 1998; Combrinck (a); Combrinck

b




POSITIVE DUTIES ON THE STATE TO
PREVENT VIOLENCE AGAINST WOMEN

INTERNATIONAL INSTRUMENTS

Interpretation of the bill of Rights - Section 39(1)(b) -~ must
consider international law
Binding nature of international agreements - Section 231

Convention on the Elimination of All Forms of Discrimination
Against Women (Recommendation 19)

o Ratified by the South African government

» General Recommendation 19 states the general prohibition
of gender discrimination; includes ‘gender-based violence -
that is, violence that is directed at woman because she is a
woman or that effects women disproportionately’

e Confirms that violence against women constitutes a violation
of women’s human rights irrespective of whether the
perpetrators are state officials or private individuals

» State must take all measures necessary to provide effective
protection to women

NGO Shadow Report to CEDAW on Violence Against Women

L




Declaration on the Elimingtion of Violence Against Women
¢ Adopted by the UN General Assembly in 1994

¢ States should condemn all forms of violence against women

o Should pursue a// appropriate means and without delay a
policy eliminating violence against women

Beijing Declaration and Platform of Action
o Strategic Objective 1 - 'integrated measures to prevent and
eliminate violence against women

o Strategic Objective 2 - relates to the study of the causes
and consequences of violence against women and the
effectiveness of preventative measures

NATIONAL LAW

South African Constitution - Section 12(1)(c)
o Entrenches the right to be free from all forms of violence
from public or private sources

The Prevention.of Family Violence Act
¢ Interdicts

o Obligation to report ill-treatment of a child

e Rape of wife by her husband
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SOUTH AFRICAN POLICIES ON VIOLENCE

AGAINST WOMEN

Gender Policy Considerations - Department of Justice

National Policy Guidelines for Victims of Sexual Offences -
Justice, SAPS, Health, Welfare; Correctional Services

Draft White Paper in Service of Safety - Department for
Safety and Security

National Crime Prevention Strategy

Victim Empowerment Programme

IN




SEXUAL ASSAULT IN SOUTH AFRICA

CATEGORTES OF SEXUAL ASSAULT:

e Rape
¢ Indecent Assault

o Incest

PROBLEMS WITH THE LAW RELATING TO SEXUAL
OFFENCES

o Cautionary rule

Definition of rape

Previous sexual history

Expert evidence

Legal representation of sexual assault survivors at trial

NATURE AND INCIDENCE OF SEXUAL ASSAULT

o Statistics - national and provincial

e Age distribution
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CRIMINAL JUSTICE ISSUES

Wynberg Sexual Offences Court

National Policy Guidelines for Victims of Sexual Offences

Policing - training - Pilot Programmes

District Surgeons

Correctional Services
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INTRODUCTION .. . . ,

On 25 November 1896, International Day of No Vlolencs Asa.l.nst Women. the Mlnister of
Justice, Dr A M Omar, and the Deputy Minister of Justice, DrME Tshabalala- Mslm&.ng.
launched & public campalgn on preventing violence a.sainst women. The campalgn was
developed as a result of deep concern for the epldemlc problerivof violence against women
In South Africa. It fits within the context of the commitments which the Department of
Justice made In respect of implementing the Piatform for Action which emanated from the

United Nstions Fourth World Conference on Women held in Beijing in 1985:- .

The Depmment plans to take integrated measures to prevent and eliminate vtolen.ce
against women and to facilitate the progecution of perpetratora of viclence.

As with many other issues, there are no reliable statistics on the extent of violence aga.inst
women, but, ag the 1985 Human nghts Watch Report on Violence Against Women in South
Africa states:- _,-' .

e L\..__,.d- - s
! What is certain . . . is that South Aﬂ'icm"z women'.' !Mng in one of the mosi violent
) countries in the world. are dtspropomonately er!;r tcl be victims of that vio!ence

Various estimates have been made which suggest, that perhaps a5 Many as one in three
wolmnen are assaulted by thelr male partners South ca also has one of the highest rates
ofmponedmpemtheworldandthemhasbeenaﬂs 1053par100m0ln1991t01195
per 100, 000 In 1806. Police estimate that reported ra.pes repreaent less that 3% of the actual
rapes occurrlng Further, less than one-third of reportbd TAPeS. reach the courts. am!l only
one-half of those prosecuted result in convictions. Between July 1993 md June 1998 there
 were 24, 204 rape prosecutions and 11,801 ocmvictiuns." e oF

'l'he campalgn comprised two distinct componenl.s publlc a.wa.reness and strategic planning
wlt.h.tn the Department of Justice and other relevant Departments. On the strategic level
the Deparl.mam organised a number of meetings with relgvant role players to devise practical
plans for improving the treatment of wormen \nrltm.n the tegal system. The people involved
included magistrates, judges, progecutors, members of the South African Law Commission
{SALC) and other personns} from within the Department, as well as parljamentarians and
staff working with the Departments of Welfars and Safety and Security, the South African
Police Service (SAPS) and relevant NGO's.

Istiblishment of Tisk Team

One recommendalion which emerged was the need to establish a high level intersectoral
Task Team to develop| unlform national guidelines for all role-players handling rape and
other sexual ofence cases. The Department of Justice convened such a Team which
comprised personnel from the South African Police Service, the Depariments of Health,
Welfare and Correctional Services, representatives from different aspects of justice -
prosecutors, magistrates and appeliate courts - and an NGO representative from the National
Network on Violence Against Women.

The Task Team met over a number of months with each Department being responsible for

the drafting of its own guidelines, but all members of the Team had the opportunity to comment
and assess the manner in which the different guidelines worked together. The aim was to

complle a set of guldelines which would facilitate the development of an integrated and
holkstic approach across government and the NGO sector to deal with these offences.

Structure of Guidelines

Complete sets of the guidelines will be forwarded to central offices of relevant Departments
In the provinces and to other places where they are accessible to people working in the field
of sexual violence. At ground level departmental personnel will have available the guidelines
which apply to thelr dally work. (eg. Police stations will have the police guidelines, bealth
clinics will have the health guidelines).

The g-uidellnés also contain an information brochure for victims which sets out in simple
language the basic steps involved in the legal process. It is anticipated that victims will
obtain additional informatlon on the process and the resources available to them In their
area from material prepared local.ly .

Future of the Guidelines -
The present document is a first attempt at developing a cohesive framework for dealing with

sexual offences. It must now be fully tested by the people whe work in this area. The
_Dapartment. of Justice hopes that the guidallnas will serve two main linked purposes:-

1. To assist servlce prmrf.d.ers with theiF work by being o practical tool .
2. Thereby io improve t!w experlencea of vtcﬁ.ms in the legal nstem !

If these goals are achieved the result should also hbe an I.nt:rea.sed conviction rate a.nd
appropriate decisions being ta.ken on ball and sentences. ; 1

These guidellnes are part of a process. As we all learn from our new approa.ch to this work,
they will need to be revised and reviewed. ) e,

Thank you to the members of the Task Team for your dedication and commltrnent Good
wishes to those of you who will rely on them to assist with your work.

Dr M E Tshabalala-Msimang
Deputy Minister of Justice




57

RAPE: THE POLITICS OF DEFINITION

COLLEEN HALL*
Assistant Lecturer in Law, Univessity of Cape Town

A notable characteristic of orthodox criminological research has
been its preoccupation with a search for causes. The central question
has been ‘why does a person steal, kill, become addicted to drugs or
alcohol?' and not ‘why arc certain kinds of behaviour considered
deviant in the first place? What functions do such conceptions serve
for various individuals and groups in society?'' These latter ques-
tions, representing an important shift in the focus of criminological
inquiry, have ounly recently begun to be posed.

Similarly, much rape-related research has been organized around
the question ‘why do men rape women?' and has taken the definition
of rape as given and wnprobfematic. Feminist- and non-feminist-
oricnted research alike are concerned with this question, but it is only
from the feminist camp that a serious critique of and challenge to the
legal definition of rape has arisen. In an effort to understand this social
phenomenon, leminist research has refused to view it solely through
the eycs of the law and has ateempred to becak free from the
conceptual grip of the traditional, common-law definition. This
represents a major contribution to contemporary research on rape.
An attempt will be made here to outline the critique and to assess its
coutibution to curcent debates on rape.

According to the Anglo-Anierican common law and the present
South African law, the criminal act of rape consists in intentional,
unlawful, sexual intercourse with 2 woman without her consent.?
The key features of this definition are the following:

{a) It involves ‘sexual intcrcourse’, requiring penctration of the
vagina by the penis.

(b) Such intercourse must {all within the legally predetermined
category of ‘'unlawful’ intercourse. The law regards as unlawfisl
every act of intercourse occusting between partners who are not
married to each other.! Sexual intercourse within marriage is
thus the only instance of positively lawful intercourse.

* DA LLD LLM (Cape Town), Advocate of the Supreme Count of Sowh Africa.

* Stuart L Pills Desputifping Sovial Deviamce {1990} 2,

" P M A Hunt Seuth African Crimingl Law ond Provedure 1); Commen-law Crimas 2 cd (1982) by
JRL Milton 435

"Ry Theron 1924 EDIL 204; & v Ol 1926 WL 210; R » 171960 {1) SA 117 (T).

* Althongh the interratirse iv ot punishable nnkes i contravenes a stattary provition, soch ae
w Freannd in the lnmenaluy At 21 of 1957, ar Talls wabin the definitiomn of 5 ¢ law crime

%)
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(¢) The act of rape occurs between a inan (the assailant/rapist) and 2
woman (the victim), .

(4) The distinguishing feature of this form of intercourse is that it
takes place without the consent of the woman. _

(¢) The act of rape must be an intentional act, that is, not negligent
or purely ‘accidental’.

It is apparent that a highly specific conccptualization of rape
emerges from the legal definition: it is primarily a2 sexual cncounter
between a man and a woman (not his wife). The underlying model is
one of ‘norimal’ sexual intercourse, involving a specific form ofscxyal
access—vaginal penetration by the penis. The only qualitative
difference between rape and non-rape is found m the absence of the
woman's consent to the act.

Femuust_criticism of this definition may be directed along four
lines: |

‘The dcfinition is too narrow. It is sex-, orilice- and
instrunsent-specific, and it precludes the possibility of rape
Between spouses. Consequently, it excludes more than it
includes. Every definition is an inclusionary and exclusionary
process: the objection to the present definition, however, is that
it excludes a great deal of behaviour which is remarkably similar
to the act legally designated as rape and that such exclusion
appears to rest on no logical or justifiable grounds.

The inadequacies of the definition may be highlighted by the
following examples:

(a) X, a total stranger, while holding a knife to Y's throat, forcibly
penetrates her vaginally.

(b)) X and Z take Y to a lonely spot. They force her to perforin a
variety of sexual acts on both of them. X then penctrates Y
anally. Afterwards Z forces his multi-ringed fist into Y's vagina
and rips her internally.® _ .

(¢) X, a male, assaults Y, a male, and forcibly penetrates him per

anum. .
(d) X, a fcmale, overpowers Y, another female, and forcibly.

subjects her to a varicty of sexual acts. _

(¢) X, an employer, informs Y that she will lase her job unless she
agrees to have intercourse with him. Y, whe desperately needs
the job to support her family, acquiesces. _

() X, who is already married, goes through another marriage
ceremony with the unsuspecting Y. X and Y bave consensual
intercourse, Y belicving that she is X's lawful wife.

According to the present legal definition, only the first example
constitutes an act of rape. The second, third and fourth examples are

. . Lo Lo ken
* The lst-mentioncd act 5 not the produn of an overactive imagnatian; the facts sre 12
from an :cnul Dritish case. Sce Steven Nax Power, Crivie and Alystificanon (1783) 157
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categorized as acts of indecent assault and the last two examples
constitute at most crimen injuria.

The behaviour described in the above six examples is obviously not
identical in cach case. FHlowever, there is an essential common factor
in cach: X gaits sexual access to Y without Y's consent or where Y's
‘consent’ is not genuine, that is, not an informed consent or not freely
given. Sexual access is gained because X can impose a sanction on Y
for refusing, whether in the form of physical abuse or other sanction,
or in circumstances in which, owing to X's trickery of Y, no threat of
sanction is required. MW:

resent. This is true of all of the abovementtoned examples
irrespective of the sex of the aggressor or of the victim, and
irrespective of the orifice penctrated or of other sexual acis
committed or of the instrument of penctration. The common factor
ol sexual access gained under coercion of some kind unifies thése
apparently disparate acts into a single conceptual category of rape
behavionr. The gaining of sexual access by cocrcive means may be
perceived as the essential Torm of rape acts and should be the basic
insight upon which the Tegal définition of rape s bazed————
—_Lﬁlderlying the current legal definition 15 3 concept of rape as a

‘special’ crinie, in two distinct senges: first, in that it is designed to
protect only wonien; and secondly, in that it is shatply distinguished

on 1 qualita . Only one form
of sexual access is included in the definition— vaginal penetration by
the penis. Acceptance of the principle that the essential characteristic
of rape acts should be the gaining of sexual access without the
genuine consent of one party, owing to the compulsion applied by
the other party, necessitates a reconceptualization of rape from one
form of sexual access to a category of rape behaviour in which the sex
of the victim or assailamt, the instrument wsed and the avenue of
penetration are all irrelevant for definitional purposes. In Drown-
miller's words,

. while the penis may remain the rapist's favoursitc wespon, his prime
instrument of vengeance, his triumphant display of power, it is not in fact his only
tool. . . . Sticks, bottles, and even ﬁnFcrs are often substituted for the “natueal”
thing. . . . Who is to say that the sexual humilistion suffered thrangh forced oral or
rectal peneiration is 2 lesser vinlation of i personal private inner space, a lesser
injury to mind, spirit and sense of sel? . . . All acts of sex forced on unwilling
victims deserve to be treated in concept as equally grave offences in the eyes of the
law, for the aveuue of penctration is less significant than the intent to degrade.™

Not only are the avenue and instrument of penctration irrelevant
for_acts of tape, but sexual access necd not be equated with
penetration of any part ol the victim's body. Othier sexual acts which
do nof mvolve iopr. The
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penetration—rape—is testimony to the ‘reified tyranny’? of the legal
definition on conceptual thinking about rape. In a sexual atiack the

difference between penetration and other ‘sexual’ acts is one ol degree
rather than esscntial nature.”

The present definition contains 2 major exclusion clause. Only
nnlawfil sexual intercourse has the potential to be catcgorized as rape.
Consequently, interspousal rape is legally impossible. In the United
Kingdom, in over forty Anicrican states, in most mid- and southern
European states, and possibly South Africa,® husbands cannot be
chacged or convicted of the rape of their wives. Several explanations
of the husband’s immunity have been put forward:

(e¢) The most widely accepted explanation is that on narriage a
woman gives her irrevocable consent to intercourse with her
husband. This is the rationale for the exemption in Euglish,
American and South African law.'®

fb) it is one of the legal consequences of marriage.""

(¢} Interms of the unity-of-person principle, the legal identity of the
wife is merged into that of the husband, and the husband cannot
rape himseif.'*

None of these explanations is adequate. The ‘irrevocable consent’
of the wilfe is a fiction. Consent to marriage includes consent to grant
the husband sexual access, but not at any and every time he pleascs,
The law of husband and wife defines instances when the wife is
entitled to refuse her husband sexual access.’® The ‘irtevocable
consent’ argument faces further difficulty in view of the fact that,
even though the forced sexual intercourse might not be punishabie as
rape, the law allows the husband to be convicted of assault in respect
of the force applicd to his wife in compelling her to submit.'* The
husband also enjoys no immunity in respect of other scxual offences
committed on his wife.™®

! Box op ci note 5 at 126,

* There iy recognition of this proposition in South Afiican law. In Seucent Ally v R 1907 T5
336 2t 309 Innes d stated that "rape ix onty the most apgravared form of indecent assault’. In
addition, 3 26t of the Criminal Procedure Act 51 of 1977 provides that common assault, indecent
assault and xsaule with intent to do gricvous badily harm are all competemt verdices an a charge
of tape.

. E:c the dicta of Nienaber | in S ¢ H 1985 {2) SA 750 {N) a1 752. For the rurpmcs of the
marital vape exemption, ‘'marrisge’ includes customary unions. See ] M T Labuschagne Dir Swid-
Afrikeense Verbragtingsreg: "n Strafregsvergelyleende Ondersock (unpublished LLD thesis Poichel-
steoomn University for CHO 1972) 174-2.

“f* See Felicity Kaganas & Christina Murray "Rape in Marriage— Conjugal Right or Crininal
Wrong?® 1983 Acta Juridice 125,

'* This appears 10 have been the theoretical basis of the exemption in Roman-1Jaech law. Sce
Kaganas & Mureay op cit note 10 at 126. See also the remarks of Nignaber | in S v H suprz note 9
a 5IC-E.

T See mote (1977) 52 New York Univ LR 3% at 310, cited in 1t op cit note 2 ar 437,

" JHunt op cit note 2 31 438; Aimsbury v Aimsbury 1929 AL 119, Wyndham-CQuin v IV pndham-
Quin 1978 (4) SA B43 (A). )

195 v 1 1985 (2) SA 750 (N},

*J M T Labuschagne ‘Misdade Tussen Gades' [1980) 43 THRHR 39. In this regard the
Criminal Law and Criminal Procedure Act Amendment Bill of 1987 it to be welcomed: clause |
of the Bill abolishes the marital rape exemption. 1lawever, 3 prosccution may be jnstiomed only
on the instruction of the Attorney-General (clause 1{2)).

GA
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The fiction of the irrevocable consent of the wife is clearly
spurious. More revealing is the following justification:

*. .. ifthe wifc is adamant in her refusal the hushand must choose between beiting
his wile’s will prevail, thus wrecking the marriage, and acting without her consent.
[t would be intolerable if he were to be conditioned in his course of action by the
threat of criminal proccedings.”'"

This passagc provides insight into another dimeusion of a marital
relationship: it is also a power relationship. The asymmetry of the
spouses’ position is evident: 2llowing the wife's will to prevail causes
the marriage to be wrecked; allowing the husband's will to prevail
does not. It is intolerable that the husband's freedom of action be
circumscribed by the law, while it is not intolerable for the wife's
freedotn of choice—10 agree to or refuse intercourse—to find no
legal protection at all. The wife's refusal is simply recalcitrant
behaviour which gives the husband a dlioice whether to respect her
wishes or his own. On this view, forced intercourse with the wife is
the 'solution’ to the marital deadlock. Irrespective of the preferred
legal basis of the marital exemption, it constitutes the legal
endorsement of the status of wives as scxual servants:

“The exclusion of marricd women raped by their husbands reflects the law's view of

2 wile as being her husband’s property ratger than an autonomons self-deicemining

person and conscquently husbands are provided with a licence to impose

themtclves on their wives whenever they choose, irrespective of the recipient's
wishes. "’

Thus the specilicity of the present legal definition skews our
perception of rape, lor it selects only one form of conduct between
certain partics as potentially rape. It excludes from its ambit large

cafegorics of persons and similar forms of conduct.

However, even within the narrow confines of this skewed
definition there is a distortion; the perception of rape which it

contains is ncither neutral nor inmocuous, but_demonstrates a

“distinctive male bias.

This bias is located in the_identification of rape with sexual
intcrcourse. In law the essence of the offence is perecived to be an act
‘of otnmat heterosexual intercourse minus the consent of one party.
The model of normal sex on which it draws is itsell 2 male model
which vigws vaginal penciration by the penis as the central ‘normal’
activity LCAn this model of 'normal sex’, and consequently in the legal
perception of rape to which it gives rise, the concepts of ‘sexual

** Norval Morris & A L Turner ‘Two Problems in the Law of Rape” (1952-5) 2 Unir of
Cuicensland 1] 247 a1 259,

"jim: op tit note § ar 122,

ngela I famblin "I 3 Feminist 1feterosexuality Possible?’ in S Carthedge & J Ryan {eds) Sex

and Love: Wew Thoughts on OM Clanteadictions {1903} 108 siares:
*Within the term of the heterosexnal ritual only penctcation followed by penile thrustiog and
ejaculation is defined as “real” ar “normal’” sex, which a1 once assens the primacy af tle penis,
rendert the sexval pleasuce of watmen ireclevant, and limits heterotexual practice to a serics of
repetitive scis which maximize the possibilities of pregnancy

See also Janice Moulton *Sex al Iteference’ in Robert Baker & Frederick A Elfiston {eds)

Phitnsophy end Sex (1975) 34,
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intercourse’ — penetration—rape—are linked to constitute an essen-
tially malg_perspective. This perspective is made possible by the

definition of both intercourse and rape around the requirement of
¥nemrion {the male activity) and the incorporation into both of an
element of cocrcion. Several writers”™ have characterized normal
(Retero) sexuality as coercive, in that it is organized according to the
differing sex-specific roles into which ten and women are socialized.
Male sexuality is linked to aggression, forceflulness and initiative, and
female sexuality is constructed as passive and receptive. These sexual
*scripts’® for normal sexuality cast men in the role of predators and
prime women for the role of victims. The basic ¢ are
thus already present in normal iptercourse. On this view rape s nat
the polar opposite of normal sex, but an extreme form of it. lis
deviance lics in its extremeness, not in its ‘otherness’. '_-'

The dominant reality ol rape, s encoded into the language of the
law, is of a sexual experience for both the assailant and the victim.
This ‘reality’ is a male reality; it interprets rape from the perspective
of the dominant or ruling group which, in feminist terms, is the
ruling class of me1}. The dominant ideclogy is not only class-based,

ut a_gender-based, patriarchal ideology of which the present legal

chnition of rape forms a part.* The patriarchal ideofogy is
perpetuated through the practices of law and language, both under
the control of the dominant group.

This group has not only institutional power such as lawmaking and
control over law-enforcement practices but also the power to impose
its perspective of the world as the dominant perspective. Mainly
through the medium of language, this pervasive perspective is
portrayed as the only reality for all members of society, whether of
the dominant or of subordinate groups.** '

According to Dale Spender,*® language is literally man-made and is
therefore the biased construct of the dominant group:

'* See, for example, Swsan Griffin *Rape: The All-American Crime’ in Duncan Chappell,
Robley Geis & Gilbent Geis (eds) Forrible Rape: The Crime, the Viclim and the Offender (1977);
Disna E H Russell The Politics of Rape (1975); Lorenne M G Clark & Debra Lewis Rapr: The Price
of Coerrive Sexwality (1977); Nancy Chodorow 'Being and Doing: A Crom-cultural Examination
of the Socialization of Males and Females' in Vivisn Gormick & Barbara K Moran (cds} Wemer in
Sexist Sociery (1972).

s+ = ™ The seripts or roke modebs constituie o1y of socislly approved expenations for appropriate

masculitre and feminine brhaviour.
" See Priricia Anderson The Case for Abolihing the Crime of Rape and Reconstineting It as Apsanlt:
A Frminist Persprctive impublished work 1986). Anderson av 18 «ates this view succinaly;
"While society may be sirnified slong class lines and . . . ideological practices suppon the
dominant class, men at all leveds in the socicty are dominant over women. The system of male
dominance operates for the benefit of all men afthough the extent of the dominance may vary
secording 10 3 man'’s position in the class structure, and # operates moul effectively for mien
who sre members of the dominant class. Thus . . . ail men, na manter what their class, benefit
from patriarchy.’ )
' Feminitm Jolm the Marxist view that ‘the ideas of the juling ctass are in every epoch the
ruling ideas’ {The Germen Ideology in Thr Selected Writings of Karl Marx), but akes it a svep furdier
by insisting that we recognize that the ruling class slso rules as men.
"' Man Made Language (1980) 58-9.
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*Men have not supplicd meanings which undetmine their power, diminish their
prestige, or detract from their image. Intentionally or otherwise they have
formulated a semantic rule which posits themselves as central and positive, a8 the
noem, and they have elassificd the world from that reference point, constructing 2
symbolic system which represents patriarchal order, . . . Both sexes have inherited
their meanings and are requited 1o accept them as the only reality, but they are the
praduct of one sex’s view of the world, and its own place within that world.’

The_male point of view is presented as objective truth, When
translated into [aw, it takes on the appearance of abstract universal-
isin. In the name of neulrality it niakes maleness the norm of what 1s
Tuman. ™ In the words of Catherinc MacKinnon:™

*. . . male dominance is perhaps the most pervasive and tenacious system of power

in histary. . . . Its point of vicw is the standard for point-of-vicwlcssness; its

particularity the meaning of universality. Its force is exercised as consent, its

authority as participation, its supremacy as the paradigm of order, its control as the
definition nIPIcgilimacy.‘

And further:
' . . male power extends beneath the representation of reality to its construction: it
makes women (as it were} and so verifies (makes truc) who women “are’ in its
view, simoltancously conlirming its way of being and its vision of teuth. . ..
Objectivity is the methodological stance of which objectification is the social
process, Sexusl objectification is the primary peocess of subjection of women,’"

Male-centred reality, which presents itself as objective reality,
negates alternati - itigs. It dichotomizes the world into
‘the male” and the negativized ‘other’,*” which it then obliterates.*®

Rape is constructed as an act of non-consensual sexual intercourse
in which both the assailant and the victim experience and perceive the
cvent in a similar (sexual) way., The available evidence, however,
demonstrates that most victims do not experience rape as a sexual
epcounter_but as a” frightening, life-threatening attac%mm"'

is
preciscly what the victim does nor experience, but she has no other
name with which to describe the event.*” The victim is forced io use
the language of the dominant group (with its encoded male bias) to
-h-_'-—'_—_ »

interpret and miake sense of the event. Without a language, she has no

M Ann C Scales "The Emergence of Feminist Jurisprudence: An Essay’ {1786) 95 Yole LJ 1373
a 1377,
" ‘Faminism, Marxism, Mecthod and the State: Towards a Feminist Jurisprudence’ {1983) 8
Siﬂ): Jonrnal of Women in Culture wnd Society 635 at 638 (fooinotes omitied).
Catherine MacKinnon ‘Feninism, Marxism, Method and the Stzie: An Agenda (or Theoty'
{1982) 7 Signs: Journaf of Women in Culture and Sociery 1378.
¥ See Simone de Besuvoir The Second Sex (1972) 16-18.
= * Feminism, on the other hand, siars from the principle thar reafiry is socially construcied and
that muliiple realities can co-exist. See below.
™ Ann W Burgess & Lynds L [olmstrom "Rape Travoes Syndrome’ (1974) |38 American | of
Payrhiatry 981 autr Rape: Crivis and Recovery (eited in Anderson op cit note 21 21 51); A Kaufman er
3l "Male Rape Victims: Non-institmionalized Assault’ (£981) 137 Amevican | of Psychintry 221,
Conse mntr;. the reality of rape for the victim sppears to be the experience of sn agsanle and, ae
miost, the victim is forced 10 participate in the sexnal act of the assattant. {The experietce mighe
be dillerent when sexual access is gained by fraud, not violence.) But even though r:re has been
identilied here with the male perspective, it docs not follow that the rapist himsell invariably
experiences the rape a3 2 sexual act. Some studies have indicated that the rapist oceasiomlly has
diﬁ‘:mlly in pirforming sexually {see, for example, Sylvia Levine & jcsep{l‘ Koenig (eds) Hhy
Aen Rape (1982) 10-12 and Jean MacKctlar Rape: The Hait and the Trap (1978) T1).
* Spender op cit note 23 2t 150,




TTTE SOUTTT ATIUCAN LAW JOURNAL

power to name the event for hersel,’' and her experience and
perception of it cannot be verified. On the contrary, they ate
invalidated by the dominant reality.®?

The _feminist position is that the exclusive reality which we accept
as objective truth is the social construct of the dominant group.
Consequently, the constructton of rape as a sexual event docs not
passively reflect a universal truch existing ‘oot there’.

The point is not simply that this construction is wrong or mistaken
ot inerely unfortunate. Law and language, as ideological practices,*
assist in_the tyation of the dominant patriarchal ideology and
socia ion. One of the inost successfal mechanisms Tor the
maintenance and reproduction of male power is the eroticization of
violenge, particulatly as dirccted against women. In much the same
way as pornography eroticizes and thereby renders acceptable certain
forms of violence against women, the present legal definition
‘scxualizes’ rape. The dominant mcaning of these phenomena is a
sexual one, which invalidates the alternative view of them as forms of
violence, In this way, the mystification of rapc in the legal delinition
vlays a part in the maintenance of male domination.

Thc issue of consent. As noted above, the law takes the view
that the esscnce of rape is sexual intercourse and that the
presence of violence, duress or fraud does sof change the nature
of the act from ‘normal intercourse’ to something clse. The
only legally significant factor which changes the nature of the
act from normal sexual relations to rape is thg state of mind of
the victinu: the crucial guestion of her consent.®*

i

The absence of consent is_a definitional component and must be
proved by the State beyond reasonable_doubt. Apart from the

0 ——— h N .
notorious dilliculty in _provitig_a negative, the objection to this
formulation is that it shifts the inquiry from the behaviour of the
accused to that of the victim, Her non-consent, not his contpulsion, is

in 1ssue. The nature and degree ol compulston exérted on the victim
is part of the prool of non-consent.

M Naming' is an imporesnt concept in feminism. It rofers to the endeavour to find the
appropriste wordh 10 bring a mew world-view into eaistence, 10 describie the workd fram
women'y point of view, See Mary 12aly Urpond Ged the Fether Townrd a Philowphy of Wonen's
Liberatinn {1973); Sheils Rowbotham Wanem's Censciomners, Mean's IWerld {1973)

M This, n Spender’s view, constitutes 3 further victiozaton of the vicim Op cit note 23 21
184,
B |y the Althusserian sensc. Ser ‘Ideclogy and ldeological Sraie Apparatuses’ in Lo &
Philosaphy end Ovhee Evayps (1977).

* Entrenched in the kegal definition it the starting paunt that the event in quenion is sewal
intercoursr. Onty if non—consent can be proved wilt the faw view it as an adt of ‘rape’. Anderson
ap cit note 21 at i staice the potition succinaly: .

“The act of rape is ronstrucied, linguistically and ideclagically, rlilﬂ!ﬂlj’ 3 3 heverosexual ace

of intercourse which in "natural” and sponiancous and which therefere must be g wereitl

rwd otherwite’ (emphasis mine).
® The law evaluates the hehaviour of the accused by reference to the hehaviour of the victim
on the ssaumption that the cvenl was an dnierantion in which both patties have similar posinons of
power and which has the same, shared meaning for both pacties It is subwmittedd thar chis
underiying and culated prion i erroneous (sce nole 2R).

L
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This requirement places a special burden on the State (and the
complainant). In respect of oiher crimes such as thelt, extortion,
robbery or assault, the consent of the victim forms no part of the
definjtion. ‘Consent therefore plays no part in the establishinent of a
prima facie criminal act. In the words of Vivian Berger,?® the law
‘simply enquires whether tlse accused took something from another
person by violence or intimidation’. At n1ost, it
a5 3 defence’10 rebut the prima facie unlawlulness of the act. The court
will examine the validity of this defence with great care in the light of

the established principles.®” Until and unless the accused rai ¢
defence, the victim’s non-cousent to the act is assumed; if the State

£an rebut the defence, it will fail.

{Conversely, on a2 rape charge, if the State cannot prove non-
consent_beyond reasonable doubt, the prosecution will Tail and the
victim's cousent is assumed.>® it is not subject to the same careful
Judicial scrutiny for its validity.

While the defenee of consent in delict and criminal law has specific
requirements for validity which can be judicially scrutinized and
tested, the concept of non-consent has not. Lucy Rleed Harris®® has
pointed out the lack of clarity surrounding non-consent:

‘[Wihite the comtral substantive element of rape is non-consent, the legal
community has not yet developed 2 principled standard of cffective non—consent in
rape. Instead courts and legislators have tried to manipulate evidence and other
rules around wndefined issues, usually guided by questionzble assumptions about
rape complainants and rapists.”

Yet the concept is not simply a legal mistake which will be rectified
by increased clarity. hts rcal iniquity is that it represents a distortion of
the central issue: it s not so much the_absence of consent as the
presence of cocrcion. T

' .. In a situation where the female’s choice is severely restricted by the male
being able to impose sanctions for refusal, the question oFconscm should become
secotidary to his ability wo cocree. ™"

This view represents a shift of focus of the utmust importance from
the suhjective state of mind of the victim to the imbalance of power
between the parties on the occasion in question. One person may
exercise various kinds of power over another: physical, emotional,

’; ‘Man’‘s Trial, Womnan's Tribubstion: Rape Cases in the Courtroom” (1977) 77 Celumbia LE 1
at B

" Sec E M Yurchell & P M A Hum Sonth African Criminal Law and Proredure §: General
frinciples 2 ed [1983) by E M Durchell, ] R L Milion & ] M Durchell 369-81.

* Patricia Anderson op cit note 21 3t R1-2 notes an importam consequence. For consent 10
succeed 13 2 defimee, the law requires thay it be positive, real and mmi?cst consent. Anything
which falls below such standards is assumed to be non-consent. 1lowever, when one examines
non-consent, the inquiry beging from a dillerent basc. The act which has to be praved i scrive
non-consem. All conduct flling outside of such non-consent s regasded as consent. In thin way
many sctions, avitudes and words are deemed 10 be consent “whic may not remolcly approach
the standard of consent in cither delict or crimvinal law”,

;' ‘Tawards a Consent Standard in the Law of Rape’ {1975-6) 43 Uhiv of Chicage LR 613 21
&1

** Box op ot pote 520 12
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psychological, economic, social or organizational power. Any of
these {or a combination of them) can be brought to bear on the victim
in the process of gaining sexual access. The amount of coercion or
pressure exerted by the assailant is also crucial. Rape can occur in a
variety of different circumstances; the position of the victim is not
identical in each case. If the assailant physically overpowers the
victim, for example by rendering her (or him) unconscious, or by
tying her up or in a gang-rape where several assailants hold her
down, the victim literally has no choice and the question of her
‘consent’ is meaningless. In other cases, the method of attack may
well present the victim with a choice. In example (a) above Y's
‘choice’ is between submitting to the rape or having her throat slit; in
example (¢) her choice is between submitting or losing her job; even
in example (f) Y's “choice’ has been eonstructed by X as the choice of
sexual intercourse with her husband.

Violence takes many forins. A real threat of the loss of a job or of a
withdraw3l'oT a3 marriage promise or of loss of affection may be as
devastating in its consequences to the victin as the holding of a knife
to her throat. Submitting to the sexual attack may well be a choice of
the lesser of two cvils and, as such, the victim may be scen as acting in
a state of necessity or under duress.

This reconceptualization of the position of the victim brings back
into focus the cocrcion applied to the victim.*' This nust at all times
be the crux of the inquiry, not the victim's consent to the act, nor
whether her will was overborne by his. The real issue for the law to
consider is whether the accused has made improper and unacceptable
threats to the complainant. P S Atiyah** astutely remarks that once
this is understood ‘the very difficult question as to the permissible
limits of coercion in vur society has to be faced’,

The _sexyal ideology underlying rape and other ‘sexual’

offences. This is encapsulated in the following quotation:
‘... rapeis a distitrct sexual crime and is definitcty to be distinguished from
unnaturst sexual interconrse in the sense of penciration in some other
form—oral, anal or with an object. The interest protecied in the casc of ra
{where normal sexual intercourse is involved) is the [reedom of the
individval to have sexual intercourse of his [sic!] own free will, while in
cases of unnatural sexval intercourse something is involved which is—be it
with or without consent—against nature."'?

Underlying this view is a dichotomy deeply entrenched in

traditional Western sexual tmorality: 3 division of s ivity into
natural and unnatural catcgories. This dichotomy, traced to biblical

1t b net sggested heee, 21 in (1952) 62 Yale L] 55 2t 347, that the presence of duress thould
negative the victim's consent. The presence of durers establishes that 3 cerain kind aund degroee of
compultion was exerted by the assailant, los sclevance i to hin behavious, not the victim’s.

“E*Dunts and the DmL)lue Will Again” {1993) 92 LQR 353 m 356,

1 South Afiicam Low Cowemittion Report on iWomen and Sexwel Offmies on South Afiiva Project 45
April 1985 § 2.16 pp 21-2.
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roots, was accepted and developed by the early Christian church and
was incorporated into its theological system. The criterion for
classifying sexual acts into the natural or the unnatural has tradition-
ally been located in the biological function of sex —reproduction of
the species. Conscquently, the only acts that are natural are those
which themselves can result in reproduction, while those which
cannot are unnatural and sinful, being the use of sexuality for an
improper purpose. **

This dichotomy of consensual intercourse has informed the
construction of the leyal categories of sexual deviance (see the above
quotation). In its legal formulation, the natural/unnatural dichotomy
appears as scparate categories of deviance: rape, indecent assault and
the so-called unnatural offences. Though there is an area of overlap
between them, the law sustains a qualitative distinction between rape,
on the one hand, and indccent assault and the unnatural offences, on
the other, based on the received moral notions of naturalness in
sexual activity. *®

The natural/unnatural sex dichotomy, so decply woven into
Western theology, morality and culture, has been a2 powerful
instrument in the regulation and control of sexuvality. Even though
the concepts of "the natural” and ‘the unnatural® have changed over
time, the dichotomy itsell has remained. It has been instrumental in
shaping our understanding of human sexuality and organizing sexual
experience. It finds its counterpart as a basic regulator of sexuality in
the institution of marriage. This institution has provided the arena in
which socially approved sexual activity takes place. The law has
channelled sexunal conduct by approving of sex only within marriage
and disapproving of and even punishing sex outside of marriage.**
Thus, while the natural/unnatural dichotomy rcgulated the range of
permissible sexual conduct, the institution of inarriage prescribed the
partics between whom such conduct could legitimately take place.
By these twin mechanisms, socicty has attempted to regulate,
channel and control sexual encrgy.

Traditional Western (Christian) sexual morality is therefore largely
negative in character. Its emphasis is on abstinence and the
prohibition of sexual activity except in certain forms and in a specific

** This is based on the Thomist view, which has exerted a pervative and bisting influence on
Christian thinking. According to Aquinas, all things are made by God and endowed with 2
specilic nature snd purpose. The use of things comrary 10 their mature of for an improper end i
contrary to the will of God and therefore sinful. This mcans-end smalysia of normal sexuality,
while it has hern cogemly criticized (see. for example, Alan Soble (ed) The Phitosephy of Sex:
Contrmporary Resdgs (1MW), continuey 1o thape cuhural aniusdes towsrds ‘leghtimaie’ semal
lﬂi\;:y. It seemss 3 erite observation that, whike reproduction inight be nature's purpose, it need
not he ours.

" The immedisie implication of this i that, if forcible ausl pencrrmion ¢ 1 an
‘unnatural® offence, forcible vaginal peoctration—what the law calh sapc—must be 3 narural
offence. Vaginal “rape” is more natural than anal “rape’t

‘;JA; to the variows forms of stuprum, sre 1t op cit nete 2 a1 4 Labusclagne op cit note 9
= 53-9.
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context. This sexual ethic is reinforced by the sanctions of the
criminal law.

As regards current South African law, the evolution of the laws
proscribing unnatural acts demonstrates that tbe catcgory of uimatu-
ral offences has narrowed significantly since Roman-Dutch times.*’

Progressive deregulation has also been accompanied by a lessening in

the severity of punishment for both consensual and non-consensual
acts. However, a corresponding development is not traceable in the
Jaw of rape, so that today rape is seen as the most serious of the sexual
offences. It is the only one which carries the possibility of the death

tence. The existence of the natural/unnatural dichotomy cannot
itsell cxplain why anal or oral penetration of an unwilling victim is
categorized as less grave an offence than vaginal penetration. From

the victim's perspective such ‘unnatural’ penetration may well be-

more traumatic than vaginal rape and may cause considerably more
physical injury.

The relegation of these acts to the ‘lesser’ offences is a revealing
indication of the values and interests undecpinning the legal categor-
jzation of sexual deviance. The_apparent anomaly of a hierarchy of
sexual offences becomes intelligible only if one rids oneself of the
assumption that these offences form a homogencous category.
designed to protect the legally recanized interest of personal sexual
auto Only the olfence ot tndecent assault, 2 species of assault
which developed as a substantive offence in South African law during
the nincteenth century, specifically protects the physical integrity of
the person against attack of an inherently indecent nature.

The central issue is what the law chooses to define as an assault.
"The South African law of rape, under the influence of English law,
vi e a5 essentially a non-consensual sexual encounter and not a
'!_a_gi_rgj__usaull'. Forgible anal penetration, on the other hand, is
viewed 2s an assault. Labuschagne concedes that the blameworthiness
of the attacker who perpetrates anal assault may be equivalent to one
who perpetrates vaginal assault. His ‘solution” to this anomaly lies in
recomniending that rape no longer be a capital offence! Whilc
Labuschagne® sees certain mierit in treating the two acts as identical
offences, he belicves that

* ... normale geslagielike gemeenskap misdaad sistematics afsonderlik hehoort te

besiaan. Die beskermde belang is in lassgenoenide geval tog basics dic beskerming

van die menslike veyheid om na cic wil goslageclike gct_nnnskar te hou, tn peval

van onnatumlike geslagiclike gemeenskap gaan dit o icts wat hétey na vrye wil,

hétsy onwillig stceds teen dic orde van die natunr is.’

As Labuschagne indicates, the unnatural sexual offences do not
give legal protection to the interest of sexual autonomy, as both
non-consensual and consensual acts are punishable under this head.

* Hum op cit notc 2 2t 270,
" Labuschagne op cit note 9 2t 163.

g
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Th? underlying aim is the repression of forms of sexual conduct
which traditional morality, with its shifting content, regards as
abhorrent and worthy of public censurc. Labuschagne's appeal to
‘nature’ here, while it has the weight and authority of traditional
sexual morality behind it, is not convincing. Surely lorcible 'normal’
intercourse is also against naturc. Secondly, il freedom of choice in
sexual matters is an interest worthy of legal protection, why shouid
sf,'i—ﬁ mterest be protected exclusively interms of rape Tawe Un this
view, one is driven to the conclusion that different Icgal_ﬁ-ntercsts are
i atd to differen i L The absurdity of
such a position is evident: it is analogous to the contention that the
nature of an assault depends on whether the victim’s toes, leg, arm or
car suffers injury and that the interest protected in each case is
essentially different.

Similarly, the origin and development of rape law demonstrate that
it was never intended to protect the victim's freedom of sexual
choice, but the proprictary int r legal puardjan. For
cv..:mf.lr'ies rape was a species of property crine—the theft of
virginity — perpetrated against the victim's guardian, who was the
“only person entitled to claim comgensation for the rape. The victim
‘I!Ersclf had wo claim, as she personally was not perceived to be the
injured party. The wrong suffered by the guardian consisted in the
reduced bride-price which a defiled, that is non-virgin, daughter
could command on marriage. The compensation aimed to make
good this loss.** Only gradually did laws come to recognize that
other categorics of women could be raped. This system reflects a
conception Qf female sexuality as the property of men, that is, a legal
object capable of being owned and controlled by those who have
!cg:l power over the victim, whose consent or non-consent was an
irrelevant consideration. Rape laws and marriage laws were twin
mechanisms in the legal regulation of men's rights over fenale

** Historically, rape law is closely linked with marriage laws and prictices. For exa
Assyrian Code obliged the rapist either to marry the \r?l:‘lim or to ::y 16 her ‘f)alher 'll:r |IIee ;:::
standatd Imdg-;-rite (see Louis M Epsiein Sex W i sccording 1o
lﬂ‘om)n? 2:28-9. the father covld compel his dsughter and the male offender ro marry.
The Slﬂl:‘.ll!  bride-price of s shekels was payable a3 a fine to the father for the thefi of hi
daughter’s virginity from his estate. This rule applied even if the girl had consonted 10

imterconrse. Her consent ot non-consent was irrelevant: she could noy kegally gi i
not belong fo her. The "wrong' o her 1ather was The decrease |: cF Vi u;v:l:w.r ot d“:
ket IiE Tape of a wile, on the other hand, was fegally regardes) as an act of advltery lor

which batk parties were execuned. Seistence of demth wmn‘d inevitably fofk icth
against the hishand’s wishes {see Leviticus 20:10; Exodus Zﬂzll" Itr"n :le‘::'lml':;n:r:gm'titlm
rape laws were designed 10 protect the valuable property in the formn of sexual access and female

oductive wers whic E
% . 3 E] o encowrage the
peacelul and order exclmn;e of wonen m mar 3ge. Lorenne M G Clark and Debes Lewis op
cit note 19 av 117, note thn " - b '

‘tape laws were simply one of the devices degigned to secure 16 men the ownership and
of thos formg of property, and to provide a conceplnal Tramcwoik which wou
c]pt:m rﬂmm( whe “u ";4 the property rights nfolLt men in this respeat’
ark and Lewis [sec ar [101-24), among others, contend 51 1 :
not yel freed sell (rom these origing stromgly that contemporary rape law hay

R

Juarify




80 THE SOUTH AFRICAN LAW JOURNAL

sexuality and reproductive powers. Only in the later Middle Ages,
under the influence of canon law, did rape come to be seen as a wrong
against the victim hersclf, for which she could demand compensa-
tion. Yet the form of the offence did not change to reflect this, and
rape law retained its close connection with marriage and property
laws. Historically womien's freedom of choice in sexual (and other)
matters has been repressed and denied, not protected by the law, In
patriarchal societies, it secins that female sexuality is always
controlled by men.*® Rape law has forined part of the male armoury
of control of female sexuality as between men.

Thus, the interest which Labuschagne claims is protected by rape
law—the victim's freedom of choice, is manifestly nof the interest in
question. The traditional Western_sexual morality cncourages

astity and values virginit i en. Ir_has never
sought to encourage women’s freedom of choice in sexual matters. It
is only in very recent times that social mores have come to recognize
greater freedom in this area as a value. Freedom to choose when and
with whom to have sexual intercourse is thercfore a recently
articulated interese, which rape laws were never designed to protect.
Labuschagne’s view represents an attenpt to infusc this value into the
existing delinition.

This attemhpt must ultimately fail, because the definition itsell,
which has not changed in any essential respects since the Middlc
Ages, continues to reflect tnale proprietary interests in female
sexuality. As long as the present definition is retained, the antithetical
interest of the personal and sexual integrity of the victim will not
adequately be recognized or protected.

CONCLUSION

The critique of the legal definition of rape reveals that it is a skewed
definition which produces a distorted official portrait of the crime,
the criminal and the victim. By its narrowness and selectivity it
renders invisi imi chaviour or
relegates them to other categories of qualitatively different acts.
Simtlarly, the categorization ol socialfy sanctioned behaviour 1h the
criminal law does not passively and faithfully reflect ‘natural’
categories of socially harmful acts having an objective and unproble-
matic existence in socicty. Instead, criminal-law catcgorics are
idcological constructs®' reflecting the interests of particular, powerful
groups—in this case, men. The catcgorization of sexual offences

® See Kathleen Batry Frwele Sexmal Slevery (1979} for support for this proposition, and
Marickuise Jurceis Sexism: The Male Alonopoly on History and Thought (1984) part 6. No
matriarchal socicties are known to exist at present. Matrilineal socictics are also patriarchal in
nature: the marrilive simply channch the power held by males through femalke descent. .

® Colin Sunmer ‘Maraism and Deviance Theory’ in Paul Wiles {ed) Crime and [ Wrlimguency in
Bricsin vol 2 {1971), cited in Dox op cit note 5 ar 7. See also Colin Sumner Reading Idrohgies {1'79)

chapicr .
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fractures forms of rape behaviour into apparently disparate phe-
nomena and hinders the bringing of these various acts into a unified
c('mccpt'ual framework. This fragmentation conceals the political
dimension to rape and thereby defuscs a potential threat to the sexual
status quo. Furthermore, the definition of rape implies a model of
consensual intercourse which as a general staudard of sexual conduct is
tlusory, but functional to men's interests. It is illusory because truly
consensual scxual activity requires independent, equal parties and a
context in which neither can coerce the other. Given the economic
dependence of many women on men (or at least their relative
cconotnic weakness), and men's stronger social, organizational and
physical power, the sexes can rarely mect on a footing of complete
cquality. The model ignores the dimension of power in sexual
n::lationships, which is usually an imbalance in favour of men. These
circumstances are conducive to a great deal of sexual bargaining.**
Secondly, the mutual-consent model of sexuality ignores the element
of coercion which characterizes culturally approved ‘normal’ sexual-
ity. The model is functional to the interests of men as a class, as it
fosters the illusion of sexual equality and antonomy for women and
conceals the power dynamic in sexual relationships under the cloak of
‘normal sexuality’.

The criticism of the common-law definition proceeds from a
"fii""” different conception of rape, and forms part of 2 wider
critique of socicty. The feminist enterprise has been to break free of
the conceptual hold of the legal definition and to locate the problem
not so much at the level of the victim-assailant interaction as within a
brpad.er understanding of sex stratification and female oppression. In
this view, rape is not ap isolated, deviant, sexual act but essentially an

%ﬁ%uwwm It is a sexual attack
which expresses male dominance and contempt for women. Rape is

not one form of attack, but a category of behaviour which is
structurally generated (by the power imbalance between the scxes)
and culturally sustained (in a male supremacist ethos). It constitutes
only one of the many forms of violence against woncn,

The origins of rape are anchored in the structured inbalance of
power between jmien and woinen as social groups, that is, in their
political relationship. The continued supremacy of the male group
selics heavily on the coustruction of consensus around patriarchal
Institutions and values.*® Ultimately, however, the domination of
one group by another is maintained by the use or threat of violence.
This obscrvation in the present context renders visible the political

:: §rehe Clark & Lewis ap cit noie 19 a1 125- M),
e patcisrchal order can tap vaul reserves in the mamufaciure of : its
_!:ll.d::(.hnlli:nrnﬁm;lity: rrligi;nn my:h. the social and hysi::;‘:icn‘:;’el:‘:i n:I:::lt::r:
RY rowrthly kgitimate the socialization proces ir di 1
nd pohey verfully processer of the sexes and their different social
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dimension to rape practices, Not all women are raped. But all
women, irrespective of age, circumstance or social location have to
contend with its possibility. This constitutes 3 forin of control of
women, limiting their activitics and movement and encouraging
dependence on men for physical salety. Independently of the
perception of the individual rapist, the political meaning of rape is
*. .. ptimarily a lesson for the whole class of womcn—a strange lesson in that it
does not teach 3 form of behaviour which will save women from it. Rape traches
instead the ebjective inviate, and anchanging, mbordination of woman relative to mm.™*
Central to the feminist critique is a focus on the law of rape, not as
a neutral arbiter or benign protector of all from harm, but as a
contributor in upholding the present sexual status quo which is
dependent largely on continued rape practices. The criminal law and
its practical enforcement are themselves social control strategics
which, in rape cases, aiin more at control of the victiin than the
assailant.

That men as a class should benefit [rom the present rape faw is not
surprising. There is no doubt as to whose law this is and whose

interests it serves primarily, even when the law is infringed.

The legal definition of rape is a site of feminist struggle. While the
clash between the feminist and non-feminist conceptions of rape may
take place at the level of the criminal law, it is not simply a legal
bawtle, It is a struggle against the social power to maintain a male
reality as the ‘objective’ and therefore the only reality. It is a struggle
against the norm of maleness which appears as abstract universality in
law. Lastly, it is a struggle for the recognition of an altcrnative
reality, and recognition that the subjectivity of the definition is not
the whole of reality.

BRIBERY OF JUDGES: OTHER COUNTRIES

*Even though judiciat bribery has long been a non-subject in this country, the
silence has not L.-!n absolute. In the great Poringuese NMank MNote case in 1931
{Banco de Portigal v. Waterlow G Sons Led. {1931) 100 L J. K. D). 465; varied [1932
A.C. 452), Waterlows were sued for an enormous smin by the Bank of Portugal.
for having printed and supplied Portugucse bank notes at the behest of a

lausible rogue who had deceived them. In the Court of Appeal Slesser L.J.
joined with Greer L.). in awardinF the Dank a substantial sum, whereas the
presiding judge, Scrutton L.J., would have given only a mrifling sum. Slesser L.J.
afterwards recorded that “'A leading Portuguese newspaper seriously wrote that
Watetlows had been very foolish; they must have given the whole of their
douteur [bribe] to Scrutton, not realising that Greer and [, to whom they gave
nothing, would outvote him* {Sir Henry Slesser Jrdginenr Reserved {1941) 254]:
Sir Robert Megarey fudees and judging {The Child & Co. Lecture 1977) 2-3,

% Barbara Mcehral & Pamels Kearon 'Rape: An Act of Terror” in Aane Kocdi (ed) Neies from
the Third Year: Wonen's Liberation (1971), cited in Alison M Jagger Feminist Politics and Huwman
MNature (1783} 2A2. {(Emphasis in the onginal )
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Managay Reddi

A feminist perspective of the
substantive law of rape

INTRODUCTION

In many ways, a woman'’s life is shaped by the persistent threat of
rape: women hesitate to venture out at night without male escorts
to live alone, to hitchhike, to stay late at the office to work alone 01:
Fo take certain jobs.! Susan Griffin writes of her experience of liv'in

In America nowadays, ‘I have never been free of the fear of raple'gz
Male prisoners who live with the threal of homosexual rape ar.e
probably the only men in our society who experience a fear
comparable to that felt by all women. ‘The fear of rape not onl

inhibits the freedom of women, it also exaggerates the dependenc:
of women upon men. The law concerning rape and the way it

functions both influences and js influenced by the relationship
between men and women in our society’.’

An analysis of the substantive and procedural laws of rape shows
t|l1at rather than protecting women, the rape laws might actEal[y be a
dls.ability for them, since they appear to reinforce traditional
attitudes about social and sexual roles. ‘Although societal attitud

no doubt are responsible for the present construction of rape laws ei
is also true that this construction serves to reinforce thosepattitud;e;
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The NCPS: A New Direction for Crime Prevention and Management?
Liflian Artz

Institute of Criminology, UCT

What is the NCPS7?;

= A national policy paper which aims to shift the way crime is to be understood and
managed. .

The objective of the NCPS is o reduce the levels of crime and thus contribute to greater
safety and security in South Africa. The NCPS sees this happening in the following ways:

a policy framework to guide crime prevention activities of all state agencies

the creation of a societal consensus on crime prevention

the development of national programmes to address the causes of crime

the mobilisation of community resources and the participation of communities in crime
prevention activities.

03338

History of the NCPS:

» Aresponse by central government to the high levels of crime in South Africa
The NCPS is located within the now almost forgotten RDP: Crime prevention was
regarded as part of the wider transformation process towards improved economic growth
and development.

« The NCPS recognises that crime presents a major threat to development, undermines
reconciliation, impacts negatively on public confidence in govemnment and investment in
South Africa, and threatens the building of a human rights culture.

What is it not?

* The NCPS is more of a guideline outlining principles and structures for crime preverition,
and less of an “operational programme”,

What are the problemns?

Grand policy vision, not a strategic plan.

Faulty implementation down line functions across all of the depariments

Neglects pragmatic skills and capacity building (i.e. police training)

Budgetary constraints/poor fiscal pianning and management

Absence of time frames

Lack of performance indicators, menitoring and evaluation

Limited state capacity to manage partnerships with other departments and with civil
society

» Promotes “prevention” but does not give enough attention to the criminal justice crisis
(lack of resources for police; poor pay; poor morale; lack of or high rotation of prosecutors;
problematic investigation practices/training)

Audit of criminal justice “problern areas” has never been adequately undertaken.

Gap between popular expectations and government performancs.

The neglect of offence specific programmes.

General inattention to local and provincial erime pravention strategies

Vague and contradictory assumptions about crime and criminality: for example

Does not adequately address provincial differences and crime pattems or crime
pravention priorities. K

¢ Does not have effective measures to “anticipate” crime {crime prevention)

Ll




= Provides a list of factors which give rise to criminal offending, but little attention is given to
the “enabling” factors for crime to occur.

» Root causes of crime do not really correlate with the types of crime being committed.

e Viclims are seen as individuals who assume some degree of responsibility for their own
safety and security.

+ Victims of crime are expected to take initiative by investing confidence in the criminal
justice system and provide the necessary information criminal justice agents. However,
little is done by criminal justice and other state departments to equip victims with
information about the criminal justice process.

Does not effectively deal with the balancing of rights between the victim and the offender. .
Litle mention is made of community policing, current and forthcoming legislation that
deals with criminal justice, nor the Constitution. For example:

= Section 12 {1){c) which specifically entrenches the right to be free from ell forms of
violence from public or private sources; and

= Section 7 of the Constitution which provides [in section 7(2)] that the state must respect,
protect, promote and fulfil the nights in the Bill of Rights, implying that the state should not
only respect the rights of women to be free from all forms of violence, but should take
aclive staps to protect those rights

o The NCPS assumes that large sections of civil society has even basic accass to justice
related services.

+ Civil society is seen as a “junior pertner” in crime prevention.

The Victim Empowerment Programme [VEP] of the NCPS: An Example of How the VEP
will Fail Victims of Violence Against Women

Our present understanding of how the NCPS and the VEP explains this is as follows:

1) By supporting and empowering victims, you reduce the possibility of a victim becoming an
offender — the concept of 'taking the law into one's own hands’ or chosing to operate
ouside of the system as ‘crime pays'. Victim empowement, es defined by the VEP model,
will, in essence, increase victims' faith in the criminal justice system if they are part of that
process of achieving justice.

2) By empowering the victim you reduce the possibilty of that person becoming a victim
again.

3) To break the cycles of violence (e.g. by intervening in domestic violence situations and
empowering the child victims in that situation) you reduce the possibility of those childran
as adults becong abusers themselves.

in the cases of {1) and (2) we do not believe that these motivations for victim empowsrment,
with regard to violence against women, is appliceble Firstly bacause few women as victims of
sexual assault or domestic viclence become perpetrators of abuse and secondly, because
violent crimes against women ara ones of opportunity and access. To use the analysis that
empowerment will reduca the possibility of re-victimisation places the blame and effactively
the responsibility of violence against women on women.

The motivation for victim empowerment, as it pertains to violence against women, requires a
totally different analysis: the motivation for victim empowerment is that the more empowered
a victim feels (i.e. made to feel that she is in control) the more co-operative she will be in the
criminel justice process. This in tum will affect the quality of the investigation and the
evidence which is collected by the police. An example of this is the staternent that is taken by
the police from a rape complainant - If the principles of victim empowerment are used in the
procedure of statement taking a higher standard of the evidence will be gathered, which may
int turn result in a higher probebility of arrest and prosecution. This once again ralates back to
the two main tenants of the Paper - law enforcement and crime prevention - which
incorporates deterrence as being central to these two approaches.

("
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n 1995, author Saras

Jagwanth posed the gues-

tion whether the Prevention

of Family Vialence Act
{(1993) might be the tegal equivalent
of sticking a plaster on a broken leg
- an inappropriate and temporary
remedy for a serious ailment.* Ex-
perience has shown that this legis-
lation was in fact in many ways
flawed, and in November 1998 Par-
liament passed the Domestic Vio-
lence Act 116 of 1988, which, ac-
cording to the accompanying
memorandum, is aimed at address-
ing a number of the shortcomings
in the existing legistation.

Who will be protected by the

new Act?

The ambit of the legislation is broad-
ened significantly by an extended
definition of a ‘domestic relation-
ship’ which includes, for example,
parents and children, same-sex
partners, sibilings, or persons in an
engagement or dating relationship.
This places a protection order (re-
tferred to as an ‘interdict’ under the
1993 Act} within reach of partners
to a wider range of domestic rela-
tionships.

What does ‘domestic violence’

mean?

The new legislation for the first time
gives legal contents to the term ‘do-
mestic violence'. Any controlling or
abusive act which harms (or threat-
ens to harm) the health, safety or
well-being of the victim should be
regarded as domestic violence.
Specific instances of domestic vio-
lence include sexual abuse, emo-
tional or psychological abuse,
physical abuse, harassment, intimi-

dation and stalking. Significantiy,
these concepts are defined in some
detail, and it is hoped that this will
eliminate the present Jack of clarity
on the extent of violence required
for the court to issue a protection
order.

Duties of state officials

The new Act sets out a number of
the duties resting on state officials
who encountier victims of domestic
violence., Police officials, for exam-
ple, are required (either on the
scene of an incident of domestic
vioience or when an incident of do-
mestic violence is reported) to as-
sist victims of domestic violence.
Clerks of the court shoutd similariy
provide applicants for protection
orders with assistance and informa-
tion.

Increased powers of arrest

Section 3 increases existing police
powers of arrest. At present, police
officials are not entitled to arrest
perpetrators of domestic violence
for the offence of assault without a
warrant of arrest. This often |eads
to increased danger to the victim,
since the police are not empowered
to remove the perpetrator from the
scene of violence {even temporar-
ily} by means of arrest. Whiie the
new Act authorises arrest without a
warrant for assault, it by no means
mandates arrest in all cases and
thus leaves a considerable level of
discretion. Given the well-docu-
mented reluctance on the part of the
SAPS to intervene in incidents of
domestic violence, the question is
whether this new provision will ulti-
matety be of much assistance to vic-

a(o%

Detailed process

The existing uncertainty regarding
the procedure to be {ollowed in
granting an application for an inter-
dict has been addressed through
the formulation of a process which,
in brief, authorises the granting of a
‘temporary’ protection order where
the court is satisfied that the actions
of the respondent pose ‘imminent
harm’ to the victim of domestic vio-
tence. This order is issued with a
return date, on which the respond-
ent has to appear to show cause
why the order should not be made
final.

In the absence of a finding of immi-
nent harm, the respondent will be
issued with a notice to appear in
court to contest the granting of a
protection order. A point of concern
is that the Act does not define ‘im-
minent harm’ in this context. A nar-
row judicial interpretation may de-
prive women of the protection of-
fered by a temporary order.

If the respondent fails o appear on
the set date, atemporary order may
be made final, provided that the
court ig.satisfied that the respond-
ent has committed or is committing
an act of domestic viotence and that
proper service was effected. If the
respondent is present, and chooses
to contest the granting of the order,
the court will consider both sides
and reach a decision. If satisfied that
the respondent has committed, or
is committing, an act of domestic
violence, the court must grant a pro-
tection order.

What are the terms of a

protection order?

The court may include any terms
necessary to protect the health,
safety and well-being of the appii-
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cant. This may, for exampie, in-
ciude an order for the respond-
ent -

BB not to commit an act of
domestic violence against the
applicant;

B notto go near the home
or place of work of the appli-
cant;

B to be evicted from the
shared home (this order will
only be made if the court is sat-
isfied that this is in the best in-
terests of the applicant);

or rent payments for the shared
home (even if the respondent is
evicted); . ~>

B to pay the applicant
emergency monetary relief;

M ot to have any contact
with minor children.

fn addition, the court may order
the police to seize an arm or
dangerous weapon in the re-
spondent's possession (subject
to certain requirements) or to
accompany the applicant to the
shared home to collect her per-
sonal property.

How is the respondent

informed of the order?
The protection order only
comes into effect once it has
been served on the respondent,
which means that the applicant
has no protection in terms of the
order until service has been ef-
fected. According to the new
legistation, either the clerk of the
court, amember of the SAPS or
the sheriff will be abie to serve
a protection order. Howevaer, the
Act unfortunately does not
make it sufficiently clear where
the ultimate responsibility for
service iies.

What happens if the
respondent disobeys the

protection order?

Together with the protection or-
der, a suspended warrant of ar-
rest must be issued. if the re-

to continue making bond -

spondent violates the terms of
the order, the applicant must
approach the police and make
a statement under oath setting
out that the order has been
breached.

if the police official has a rea-
sonable suspicion that the re-
spondent has violated the order,
and that there is a prospect of
imminent harm to the victim, the
respondent must be arrested
and brought before court. How-
ever, if the police official does
not believe that harm is immi-
nent (but that the order has
been breached), the respond-
ent will be issued with a notice
to appear in court in a specified
date.

On the court date, the respond-
ent (now the accused) will be
tried for the criminal offence of
violating the terms of a protec-
tion order, and if convicted, may
be sentenced to a fine or five
years’ imprisanment. in terms of
the Criminal Procedure Act, the
court may also consider a sus-
pended sentence or other sen-
tencing options.

The criminal prosecution of the
respondent is a significant de-
parture from the present posi-
tion, Currently, violations of do-
mestic violence interdicts are
dealt with by means of an en-

- quiry by the presiding officer,

and although this enquiry may
result in a criminal conviction,
the process can not be termed
a criminal trial {for example, the
public prosecutor is not in-
volved at any stage).

Significantly, the new Act directs
the National Director of Public
Prosecutions to compile policy
directives for the prosecution of
domestic violences with six
months after its commence-
ment.

Conclusion:
will the new Act work?

.As with any legislation, the suc-

cess of the new Act will hinge
on its implementation. The con-
cept of ‘implementation’ has
many facets, ranging from edu-
cation of the public and training
of state officials {most notably
police officials and public pros-
acutors) to judicial interpretation
of terms such as ‘undue hard-
ship’ and ‘imminent harm’.
Many of these aspects are de-
pendent on question of re-
source aliocation, and this is ul-
timately to a large extent where
the legislation will stand or fall.

It is vitally important for the
South African govemment to ac-
knowledge its obligations, both
in terms of the 1996 Constitu-
tion and international human
rights law, to provide women
with protection against violence
by facilitating the implementa-
tion of this legislation. Failing
this, the Domestic Violence Act,
on its face far-reaching and pro-
gressive, will remain an inad-
equate remedy.

* See Saras Jagwanth "The Prevention of
Famity Violance Act: a femdrist eritique’ SA
Journal of Criminal Justice (1995 1-11.
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262 Angela P. Harris

137. 20aa NEALE HURSTON. How It Feels to Be Colored Me, in I Love Myser
Waen | aM Lavaning . . . AND THEN Acaiy WHEN 1 am Looxing MEAN AND
ImrRESSIVE 152 (A. Walker ed. 1979).

138. 1d. at 153

139, Id. &t 154

0. 1d.

141, Id.

142. Z. HuRSTON, What White Publishers Won't Print, in 1 LOve MyseLr WHEN |
AM LAUGHING . . . AND THEN AcA WHEN 1 AM LOOKING MEAN AND IMPRESSIVE.
supra note 137, at 169,

i43. 1d. ;t 179.

146, (Barbara) Johnson, [Thresholds of Difference: Structures of Address in Zora Neale

Hurston, in “RACE” WRITING, AND DIFFERENCE, supra note 1Z), at 313-24.
151. Towt MoRRrISON, SuLa 52 (1974).

152. As Andrew Ross has noted, even the female “collaborators” MacKinnon attacks |

with fury are seen as stupid, not as wrong or evil. Andrew Ross, Politics Without Pleasure
{Book Review), 1 YaLe JL. & HumamTies 193, 200 (1989}

153, West, supra note 95, at 143.

154. B. HOOKS, FEMIMIST THEORY, mupva note 21, at 45.

155. Z. HURSTON, nupra note 137, at 1535,

156. 1d.

160, Williams, supra note 111, at 829. [Joan] Williams, for instance, analyzes how
women use women's culture against themaelves, “as they do every time 2 woman “chooses’
to subordinate her career ‘for the good of the family' and congratulates herself on that -
cholce ay & mature sasessmeent of her own “priorivies’ " Id. at 830.

Black women have often actively embraced patriarchal stereatypes in the name of
racial solldarity. Ses P. GIDDINGS, supra note 21, at 322-23 (discussing women's concessions
to male chauvinism in the civil rights movement of the 1960s): A. LORDE, supva note
18, at 119-21 (discuseing refusal to confront sexism and homophobia within the black
comamunity).

163. [Barbara} Smith & [Beverly] Smith, [Across the Kiichen Table: A Sister-1o-Sister

Dialogue, In THis BRIDGE CaLLED MY Back. supra note 22, at 126.
164. Matsuda, rupra note 13, at 9.

165. See, eg. Patricia ). Williams, Alchemical Notes: Reconstructing Ideals from !
Deconstructed Rights, 22 Harv. CR.-CL. L. Rev. 401 (1987) Williams, supra note 126. '@

166. Willlams, supra note 126, at 14.
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Feminist Jurisprudence:

Grounding the Theories [1990]

Patricia A. Cain

Feminist Method and Feminist Legal Scholarship

‘ Feminist Method

Recent feminist legal scholarship emphasizes the importance of feminist
. method. While it i3 not clear whether feminist method is, in fact, limited to

I} consciousness-raising, nor whether it should be, there does appear to be general
! sgreement that feminist method begins with the prirhacy of women's experience.
P Listening to women and believing their stories is central to feminist method.

! If we are careful to listen to women when they describe the harms they
1 experience as women, we are likely to get the legal theory right {l.e., perceive

¢’ the problem correctly and propose the right solutions).

Consider Carol Giiligan's pathbreaking work in psychology.?! Feminist method

“ ked Gilligan to suggest new theories regarding women’s moral development.

. Gllligan’s method was to listen to female experience as female experience—
and not merely as other-than-male experience. Gilligan listened to women tell

¥ their own stories. She did not force the stories into pre-formed male categories.
i Because she really listened, she uncovered a “different voice” than that heard
i by her male colleagues. . . .

Catharine MacKinnon may be the feminist legal scholar who has moat

F' consistently focused on the importance of feminist method. Feminist method,

for MacKinnon, means women listening to other women.?? Women, as they

 listen to each other, tend to discover a commonality of experience. Uncovering
the fact of women'’s common experiences creates new knowledge,

MacKinnon listened to women's common experience of sexual harassment

_" and built a legal theory that reflected that experience.?® In May, 1975, Working
« Women United held a “Speak-Out” on sexual harassment.® Women told their
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storles of being treated as sex objects at work. They spoke of the unarticulated ‘3
job requirements for women, requirements regarding physical attractiveness and 3
sexual availability. The organization reported that 70% of the women who
tesponded to their survey had experienced some sexual harassment on the ¥
Job.* During thls part of the 1970s, individual women also began to bring 4

their claims regarding sexual harassment to the courts.”

MacKinnon, beginning with the data of real women's experience,” and 3
building on the arguments put forth by feminist litigators, developed a legd %
theory that characterized sexual harassment as a form of sex discrimination
that ought to be covered by Title VIL. A theory was necessary because existing 28
jurlsprudence did not recognire sexual harassment as a harm which the aw &

should remedy.’* The theory revealed the male bias of the law (ignoring harme

that only oceur to women) and proposed a revision: a remedy for sexual

harassment harms under Title VII,

Feminlist Legal Scholarship

.« » My particular concern is whether the “women's experience” that informa '.
feminist legal theory excludes lesbian experience. 1 will briefly discuss what | 3
consider to be the three stages of feminist legal scholarship’ and will review '3

what impact, if any, lesbian experience has had on the development of each
of these stages.

1. Stage One: Formal Equality and Reproductive Rights

The period from 1963 to 1966 is generally cited as the beginning of the
modern day women’s movement, sometimes described as the second wave of

feminlam.% A number of important events occurred during this period.’? Betty ,-

Friedan's book, The Feminine Mystique, was published in 1963. The same year,

the Equal Pay Act was enacted.”® In 1964, Title VII® was enacted, prohibiting

sex discrimination in employment. Both statutes exhibit a commitment to the
principle of equal opportunity. However, early evidence indicated that the Equal
Employment Opportunity Commission was less than fully committed to the
principle as applied to women.*® For example, in 1965, the Commission ruled
that employers could employ sex-segregated advertising, despite the clear statutory
language to the contrary.*! In response, a new national women's activist group
was formed in 1966, the National Organization for Women (NOW).4

In the beginning, NOW'’s agenda focused on formal equality in the publk
arena. The organization avoided issues concerning sexual and reproductive
freedom.** Some members became concerned when NOW began to consider
supporting abortion rights. They split off and formed the Women's Equity
Actlon League (WEAL).** NOW adopted a pro-abortion stance shortly thereafter.*
However, its leaders found the issue of lesbianism to be more problematic.¥?
Lesblan feminists who “came out” in the early days of the movement were
“dlsinherited” by their sisters.® In the mainstream of the movement, the word
“lesbian” was shunned.?

In the late 1960s, as the modern women's movement rallied together and
began to litigate for women’s equality, fewer than 5% of all lawyers were women
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. and fewer than 2% of all law professors were women.* Feminist legal scholarship
¥ during this period, to the extent it existed at all, reflected the goals of the
" eoncurtent women's movement. Such scholarship tended to focus on equality

in the public sphere and to argue that women should be treated the same as

Feminists who were concerned with reproductive freedom necessarily had
to deal with the ways in which women were different from men. However,
much early feminist legal scholarship was written from a viewpoint that implicitly

i approved the male norm. Specific concern for lesbian issues is missing from
Y this scholarship. To the extent lesbians are no different from heterosexual
. wotmen, they were, of course, silently included in the fight for equality.’* But
E the differences between the experience of lesbians and heterosexual women
B were irrelevant in the fashioning of feminist legal theory during Stage One.

: 2. Stage Tiwo: Women Are Diffevent from Men

Once women began to be treated like men, people began to notice that
women really are not like men. Women are most noticeably not like men when
they are pregnant. Stage Two theorists began to develop theories of equality
that could account for certain differences between women and men.® At a
minimum, they argued, equality theory should account for the fact that women
get pregnant.® Lesbians are as biologically different from men as heterosexual
women are.5” Thus, while the focus on difference remained limited to biologicat
differences between women and men, lesbian expertence had no special insights
to offer.

Some theorists in Stage Two have suggested that women are different from
men in ways that go beyond biology. Some cultural feminists,* for example,
have ciaimed that the experience of mothering results in social and psychological
gender differences.’ Women, because they give birth and nurture, tend to'be
more connected and caring than men.

Following the lead of Carol Gilligan, some feminist legal theorists began to
focus on ways that woman's “different voice” has been ignored by the taw.
They pointed out that, because the law is masculine, it reflects values of
autonomy rather than connection and caring.®® Then they argued that the law
should recognize and protect specifically fernale values.s!

Catharine MacKinnon, another Stage Two legal theorist,5 also has argued
that men and women are different, but the difference is that men dominate and
women are subordinate.®* Which came first, dominance or difference, is an
unimpot tant question, in her view. The important thing is to end the dominance.™
Legal arguments that pose the issue as one of difference between the sexes are
not likely to end the dominance. MacKinnon calls for a paradigm shift, away
from differences in biology, differences in experience, differences in essence, to
the only difference that really matters: the difference in power. Her “inequality”
approach to sex discrimination recognizes the imbalance in power between men
and women. "Practices which express and reinforce the social inequality of
women to men are clear cases of sex-based discrimination . . . "% Sexual
harassment is one such practice.®
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One might expect cultural feminists and dominance theorists who engage

in legal scholarship (such as Gilligan and MacKinnon, respectively) to acknowledge .3
the relevance of lesbian experience in their writings. It is particularly surprising '3
to discover the invisible leshian problem In the work of cultural feminists. In ‘3

disciplines other than law, feminist theorists working to reclaim women's culture

and its values have often focused on lesbian community.$? But in legal scholarship, 3

discusslons of femmale value focus on “woman as mothetr."®®

Robin West's article, jurisprudence and Gender,® is a prime example of the 2
problem. West posits that current (masculine} jurisprudence is based on the

concept of human beings as separate from each other and that this “separation

thesis” forms the core of both liberal and critical mate legal theories. Feminist %

theory, in contrast, views human beings as primarily connected to one another,
Both cultural and radical feminists use this “connection thesis.” West begins

her article with four examples of women's primary and material experience

with connection: (1) pregnancy; {2) heterosexual penetration; (3} menstruation;
and (4} breastfeeding. ™ Despite West's awareness of the pressure on all women
to be heterosexual,” her list of “connection” experiences ignares specifically
lesbian experiences of “connection.”

Furthermore, West's two categories of feminist thought, cultural and radical,

are constructed in such a way as to exclude lesbian feminists. West defines &

cultural feminists as those who focus on the mother-child connection as the
source of women's greater capacity for caring and nurturance. Professor West
does not necessarily align herself with these cultural feminists.” But [ worry
that in creating her two categories of feminists {cultural feminists and radical/
dominance feminists), she ignores those lesbian feminists who are attempting
to develop women's community {connections to other women}’? and to reclalm
feminist value as encornpassing both separation and connection.™

Dominance theorists also tend to ignore lesbian experience. Catharine
MacKinnon, for example, has argued that women are constantly and always
subordinated to men.” In MacKinnon's view, any special abilities for caring
and connection come, not from the positive aspects of matherhood, but from
the negative aspects of subordination.” Women build webs of connection to
survive the subotdination. “Women value care because men have valued us
according to the care we give them . . . "7

Te the claim that lesbian experience is different, that lesbians are not
subotrdinate to men, that their care is not male-directed, MacKinnon appears
to have two different responses. Her first response is that exceptions do not

matter. MacKinnon's intent is to offer a critique of the structural condition of 4

women as sexual subordinates and not to make existential claims about all
women.™ It does not affect her theory that all women are not always subordinated
to men.” Thus, for MacKinnon, lesbian experience of non-subordination is
simply irrelevant.

Her second response is more troubling. It goes beyond the assertion that
lesbian experience is irrelevant; it denies the claim that lesbian experience is
free from male domination. "\")

y J—
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Bome have argued that leshian sexuality—meaning here simply women having sex
with women, not with men—sotves the problem of gender by eliminating men
from women's voluntary sexual encounters. Yet women's sexuality remains con-
structed under conditions of male supremacy; women remain socially defined as
women In relation to men; the definition of women as men’s inferfors remains
sexual even if not heterosexual, whether men are present at the time or not,™

g | find this passage objectional for several reasons. My primary objection is that
; MacKinnon has defined lesbian sexuality to suit her purposes {“simply women
¥\ having sex with women”—i.e., with nothing else changed except that a woman
i replaces a man). Although I do not dispute that lesbian couples can sometimes
ape their heterosexual counterparts, 1 am infuriated by MacKinnon's silencing
, of the rest of lesbian experience. Where is MacKinnon's feminist method? To

whom does she choose to listen? Would it not enrich her theory to recognize

' the reality of non-subordination that some lesbians claim as their experiential
! reality and ask about its relevance to her underlying theory™ And yet, because
- her theory is premised on a single commonality among women, sexual sub-

ordination, MacKinnon fails to see the relevance of the lesbian claim to non-
domination, even when it stands—literally—in front of her.®

The exclusion of lesbian experience from feminist legal theory is also
documented in Clare Dalton's recent summary of feminist legal thought.®
Dalton describes present aspirations to feminist jurisprudence as falling within
two camps: “woman as mother” theories and “woman as sexual subordinate
theories.® Neither camp embraces lesbian experience as central to the formation
of theory. I suspect Professor Dalton’s description is accurate. I can find no
major “theory piece” by a legal scholar that focuses on the experience of adult
women loving each other as the core experience for building a legal theory
premised on caring and connection.’ And although “woman as sexual sub-
ordinate” theorists® are more likely to acknowledge the fact of lesbian existence,”
they focus on a critique of male dominance rather than on lesbhian bonding
a1 a possible alternative to male dominance.®

3. Stage Three: Postmodernism

Borrowing from Clare Dalton, I call the third stage of feminist legal theory
“postmodernism.”® Postmodern thought challenges notions such as objectivity
and universality. The postmodern “knowing self” is subjective, concrete and
particular, constructed through the lived experiences of the subject.

Postmodern feminism is generally associated with French feminists, such as
Helene Cixous, Luce Irigaray, and Julia Kristeva.® The influence of Simone de
Beauvolr’s work® on these theorists is evident.”? Beauvoir's existential analysis
of woman as “other” is conceived by postmodern feminists as enabling women
to critique the dominant culture. Being “other” allows women to understand
“plurality, diversity, and difference.”"®

From a postmodern petspective, feminist theory is inadequate when limited

E by the perception that there is one essential commonality among all women.

Cultural feminists who focus on “woman” solely as “mother” {actual or cultural)
do not speak to the full complexity of female experience. Radical ferninists,
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such as MacKinnon, who focus on “woman” solely as “sexual subordi
also speak limited truths.™ Good feminist theory ought to reflect the re
differences in women’s realities, in our lived experiences. These include differencs
of race,” class, age, physical ability, and sexual preference. i
Postraodern legal theorists will want to reject the limitations caused by
categorization. Although they will want to listen to the reality of =
experlence, these theorists will not be inclined to build a grand theory basel
on the concept of “woman” as “lesbian.” In the final part of this essay, | offe]
some thoughts about the potential relevance of lesbian experience to the
postmodern development of feminist legal theory. s

En [ do not mean to ignore the importance of our commonalities. It is vaiuable
Iy identify the similarities among all women. When we identify what we have
fin common, we begin to build bridges and connections. Yet if we ignore the
fdkfferences, we risk distorting those connections, because any connection that

FA normative principle that honors only what I have in common with each of
fyou Fails to respect each of you for the individual woman that you are. To
Brespect you, despite your difference, is an insult. Such respect is not respect
k'fr your difference, but only for our sameness. Such respect belittles your
¥ difference and says it does not matter. Such “respect” falls into the assimilationist/
¥ essentlalist trap.

* Let me glve you an example. A white law professor says to her Black female
ic(:llaezgl.ne: “Sometimes I forget that you are Black. Sometime's I think of you
¥ 2 white"™ The comment is meant as a compliment, but it denies the real life
 experience of the Black woman to whom it is addressed. It says, ultimately,
fughat 1 respect in you is only what you have in common with me.”

Now let me give you an example out of lesbian experience. A lesbian college
¥ teacher proposes a course entitled “The Outsider in Twentieth-Century American
Ei Literature.” The course is to include writings of lesbians and gay men, as well
B! o3 other outsiders, such as persons who have been in mental institutions or
! prisons. In discussing the potential course, the teacher’s (presumably) heterosexual
;wlleagues dismiss the notion that an author’s sexuality might be an important
¥ aspect of her or his writing, claiming that sexuality is no different from “a
E thousand other things” that might influence the writer.'™ None of the teacher's
¥ colleagues considers “having to live as a ‘different’ person in a heterosexist
b culture”'®! as a factor important to one's writing.

4 Adrienne Rich, a lesbian poet, echoes the same theme in the following

._story:

The Retelling

I believe that current feminist legal theory is deficient and impover
because it has not paid sufficient attention to the teal life experiences of v
who do not speak the “dominant discourse.”™ Elsewhere I have urged thae}
feminist law teaching ought to include “listening to difference”™ and “making
connections.”” Here 1 urge the same for feminist legal scholarship. "B

Mosat feminist legal theorists, by focusing on sameness and difference, hawe}
faflen into either the assimilationist trap (all women are the same as men/all;
women ate the same) or the essentialist trap (all women are different )
men in one essential way/all women are different, but what counts is thelr
essential commonality). The only difference between assimilationists and essen}
tinliste is that che former ignore the reality of differences whereas the later]
say that differences generally do not matter. The two concepts, assimilationism?
and essentlalism, collapse into each other to the extent they treat women u3
a single class that is essentially the same. i

Elizabeth Spelman describes the essentialist’s solution to the “differences™g]
problem in feminist theory: “The way to give proper significance to differences§
athong wornen 18 to say that such differences simply are less significant thea
what women have in common. This solution is very neat, for it acknowledges
differences among women only enough to bury them."* The difficulty arises§
when an Individual essentialist theorist must determine the content of this}
commonality which is so significant that it trumps differences. When white,]
straight, economically-privileged feminists name the commonality, and ignore§
differences, the result may be that all women are assimilated into a single clus
of white, straight, middle-class women. '_

It is not enough to name the differences of race, class, and sexuality. The 3
differences need to be understood. Much recent feminist legal scholarship’}

Two friends of mine, both artists, wrote me about reading the “Twenty-Oae Love
Poems" with their male lovers, assuring me how “universal” the poems were. i
found myself angered, and when I asked myself why, 1 realized that it was anger
at having my work essentially assimilated and stripped of its meaning, “Integrated”
into heterosexual romance. That kind of “acceptance” of the book seems to me
a refusal of lta deepest implications. The longing to simplify . . . to assimilate
lesbian experience by saying that “relationship” is really all the same, love is
always difficult—I see that an a denial, a kind of resistance, a refusal to read and
hear what I've actually written, to acknowledge what 1 am.!®?

inchides the perfunctory footnote, dropped the first time the essential category
“woman” is mentioned, which acknowledges the differences of race and clam, 4
and sometimes of sexual preference. Such politically correct footnotes name 3
the differences, but [ see no evidence in the accompanying texts that the 3
differences matter. Scholarship that nominally recognizes differences, but still 3
categorizes “woman” from a single perspective is stuck in the assimilationist/ 1

There is a commonality between Adrienne Rich and her heterosexual artist
friends. They all experience love and relationship. Yet even if some portion of
the love experience is universal, the heterosexual world will never understand
the gay and lesbian world if we all focus on the commonality, the universal.
To claim that lesbians are the same as heterosexual women or that Black women

are the same as white women is to fall into the assimilationist/essentialist trap.
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them. Yet it is not enough to recognize and na :
s lm”k nl; We o?uu also undcrsta:ln those diﬂ’crr::c::c diffcrences among
those of you . . . who are heterose $hai
celationship in your life. This could be a ;r:slc:: i::tio:r;hai: ::P:m h‘
or even the relationship you hope to have. 1 ask you: how wuldp;::z
about this relationship if it had to be kept utterly secret? Would you fee "
one with the world” if a slight mistake in language {"we” instead of 1"} -.
lead to alienation from your friends and family, loss of your job? Would yom
feel af one with your lover if the only time you could touch or Ic;olz into ;
other’s eyes was in your own home—with the curtains drawn? What would :
such selfconaciousness do to your relationship? . !
1 use the following exercise to demonstrate to my students our diffem:" ‘

points of view. First I ask each student to write down three self-descriptive 9

nouns or adjectives, to name three aspects of her (or his) When ¥
1o rsonal self, ™!

t:ey have finished writing, we go around the room and :::h stud:ent reads the

three choices aloud. For my women students, the list almost always includes

either the word woman or female. Thus, we
. \ share a perception of self m ]
female. The meaning of female may vary, but it is significant that we al'levic:

the fact that we are women 21 one of the three most important facts sbout !

outselves.
As to the rest of the list, there are important differences. For example, no A

white woman ever mentions race, whereas ever '
\ y woman of color does. Simil ;
straight women do not include "heterosexual” as one of the adjectives ur: t::i‘: g

lists, whereas lesbians, who are open, always inclide “lesbian” as one of the
word.lln i |?n°[::ﬂ: lists. The point is, not only are we different from each other
C 5 W e, i ences
piP g ays as race and ality, but we perceive our differ
The results of my exercise are not surprisi
rprising. Because of the pervasive
Irl:ﬂuimea of sexism, raciam, and heterosexism, white, heteroacxuarcwmn
thln of gender a» something that sets them apart, as something that defines
them, whereas neither race nor sexuality seems to matter much. Yet if neither
;:c‘le n:r sex::lity nr;at:::rs much to a white, heterosexual woman, how can she
n to understand the ways in which it matt : i
prin to understand e, matters to others who are different
1 wonder sometimes whether heterosexual wi
omen really understand the rol
that heterosexuality plays in the maintenance of patriarchy. Indeed, 1 mmin:
lwv::m:kr whether lesbiana really understand. And yet, if feminist legal theory
[:-. e:;l’p;:ovid:t m:;:lngaf:cli lg‘utdancc for the abolition of patriarchy, feminist
must underst eterosexuality as an institutio
the dominant form of sexuality. ’ rititution and o mercly u
Adrienne Rich illuminated th ilti
o I e nated the problem years ago tn her brilliant critique

([}t {s not enough for feminist though

ght that specifically lesbian texts exist. Any theo
or cultural/political cr?aﬁon that treats lesbian existence a3 2 marginal or leas "l"latur:l‘:
phenomenon, 23 mere ‘sexual preference,’ or as the mirrot image of either heterosex-
ual or male homosexual relations, is profoundly weakened thereby . . . . 7 l+

§ from the perspective of the
B oxistence, however, removes the lesbian possib
¥ lesbians, the anly possibility is he
¥ equally available as sex partners.
§ thet choice.

women really choose men or ar

i they are victims of false conscious
f . are heterosexual? Might they not choose otherwise if they were truly free to

& choose!'™

fy -

ro

 Feminkst research and theory that contributes to leshian invisibility or

%: marginality 18 actually working against the liberation and empowerment of woman
. ©agroup.™

Adrienne Rich encourages us to look at heterosexuality from a new perspective,
“lesbian possibility” The invisibility of lesbian
ility from view. If there are no
rerosexuality. Men will assume all women are
Women will choose men and never question

If the choice is never questioned, can it be an authentic choice? Do heterosexual
¢ they victims of false consciousness! And if

ness, then how do we know that most women

Marilyn Frye offers a challenge to feminist academics and | want to echo

f ber in repeating it here for feminist legal theorists:

1 want to ask heterosexual academic ferninists to do some hard analytical and

reflective work. To begin with, ! want to say to them:
1 wish you would notice that you are heterosexual.
[ wish you would grow to the understanding that you choose heterosexuality.
1 would like you to rise each morning and krow that you are heterosexual
and that you choose to be heterasexual—that you are and choose to be 2 member

of a privileged and dominant class, one of your privileges being not to notice.
[ wish you would stop and eeriously consider, as a broad and longterm feminis

political strategy, the conversion of women to » woman-ldentihed and woman-
dicected sexuality .. "7

Frye reports that a typical response by heterosexual women to such inquliries
is that, although they may understand what she is saying, they cannot just up
and declde to be lesbian.'™ 1, too, have women colleagues and friends who
similarly respond, with a shake of the head, that they are hopelessly heterosexual,
that they just are not sexually attracted to women.

Frye says that she wants to ask such women {and 30 do 1}, "Why not? Why
dor't women tufn you on? Why aren’t you attracted to women!"1® These are
serious questions. Frye encourages heterasexual women to consider the origins

of their sexual orientation:

The suppreasion of kesbian {eeling, sensibility, and response has been so tharough
and so brutal for such a long time, that If there were not a strong and widespread
inclination to lesblanism, it would have been crased from humaa Hfe. There is
s0 mich pressure on women to be heterosexual, and this preassure is both so
pervasive and so completely denied, that 1 think heterosexuality cannot come
naturally to many women; { think that widespread heterosexuality among women
is a highly artificial product of the patriarchy. . . . | want heterosexusl women
to do intense and serious consclousness-raising and exploration of their own
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persanal histories and to find out how and when in thetr own

devel nt the
scparation of women from the eroti: came ebout for them. 1 would like I:ef:::mnl
women to be as actively curious sbout how and why and when they became
beterosexual 38 1 have been ebout how and why and when I became leshian, '®

Silence
Engage in self-reflection.
[Did she really mean that? Am I supposed to sit here and consider lesbianlsm

as a possibility? . . . Why not? . . . And if [ do consider it, but choose men

any;W:IV. Is my choice more authentic? What about tomorrow? Do I choose
again
[She doesn’t understand. [ did choose. Twent
. y years ago [ chose for the
glrﬂt:nr:r:m that make my choice inauthentic? What does my cholce mean

[What about those of us who choose to live alone, who reject intimacy

altogether! Am I choosing to be lesbian if I reject me I
woil;nia:: a woman alone, how am I perceived?] n or only if T choose
© take lesblsnism seriously, do I have ¢
women and men?] 4 ave to reject men? Can I choose both
[What 1s all this about choice? I've been a lesbian all 1if
it. I've just lived my life as it was.) all my life. I never chose

Connections

The most consistent feminist claim, at least since the publication of
de Beauvoir's The Second Sex, is that knawledge of realltyphaa been consfrim
from a male-centered standpoint. From their position as outsider, women have
questioned that reality, because women's life experiences differ—often dramat-
jcally—from those of men. The most cohesive and challenging critiques of
male-centered reality have been made by women from standpoints that are
exactly opposite, experientially, from those of men.!! One such critique s
made by cultural feminists from the “woman as mother” standpoint. Another
is made by other radical ferninists from the “woman as sexual subordinate”
standpoint.

The fact that 80 many women can identify common life experiences that
ate Ignored by the male version of reality makes any critique based on such
common experiences compelling and powerful. But theorists ought ta reslst
transforming a critical standpoint into a new all-encompassing version of reality,
Indeed, my fear is that what started as a useful critique of one privileged (male)
view of reality may become a substitute claim for a different privileged (female)
view of reality.

Catharine MacKinnon, for example, critiques the patriarchy from a “woman
as sexual subordinate” standpoint. As compelling as her critique is, it should
not be viewed as the one and only existential reality for women. And yet
Mac_l(innon herself Is so committed to this standpoint that she sometimes seems
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MacKinnon's theory is that woman’s subordination is universal and constant,

B but not necessarily inevitable."? She cautions against building theory on the
¥ basis of Carol Gilligan's discovery of woman's “different voice” because the
E women Gilligan listened to were all victims of the patriarchy. Thus, MacKinnon
¥ s wary of assigning value to their moral volce. As she explains,

bly establishing that women reason differently from men on moral questions,
[Gilligan] revalues that which has accurately distinguished women from men by
making it seem as though women's moral reasoning is somehow women's, rather
than what male supremacy has atiributed to women for its own use. When
difference means dominance as it does with gender, for women to affirm differences
is to affirm the qualities and characteristica of powerlessncss. . . . To the extent
materialism means anything at all, it means that what women have been and
thought s what they have been permitted to be and think. Whatever this s, it
ls not women's, possesatve, !t

When MacKinnon espoused these beliefs regarding women's subordination
and inauthenticity in a dialogue with Gilligan at the now somewhat infamous
“Mitchell Lecture” at Buffalo, Mary Dunlap (a lesbian), who was also a speaker
at the event, interrupted. Dunlap said:

I am speaking out of turn. I 2m also standing, which 1 am told by some Is a
mate thing to do. But I am still a woman—standing.

I am not subordinate to any man! I find myself very often contesting cflorts
at my subordination—both standing and lying down and sitting and in varlous
other positions—but [ am not subordinate to any man! And I have been told by
Kitty MacKinnon that women have never not been subordinate to men. So I
stand here an exception and invite all other women here to be an exception and

stand. %

MacKinnon has subsequently described this event as “a stunning example
of the denial of gender,”"¢ claiming that Dunlap was saying, “all women who
are exempt from the condition of women, all women who are not women,
stand with me”"? 1 believe MacKinnon misinterpreted Dunlap’s reaction.
Dunlap's claim that her experiential reality is often free of male domination
was not a denial of the existence of mate power, nor a statement that she had
risen above other women. It was merely a statement of fact about her reality,
a statement she felt compelled to make because MacKinnon's description of
“what 1s” had continued to exclude Dunlap’s reality.

Dunlap’s reality is not irrelevant to feminist theory. Mary Dunlap, and I,
and other lesbians who live our private lives removed from the intimate presence
of men do indeed experience time free from male domination. When we leave
the male-dominated public sphere, we come home to a woman-identified private
sphere. That does not mean that the patriarchy as an institution does not.exist
for us or that the patriarchy does not exist during the time that we experience
freedom from male domination. It means simply that we experience significant
periods of nonsubordination, during which we, as women, are free to develop
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Nor do we work at this experience of nonsubordination and creation of .
suthentic self to set ourselves apart from other women. We are not asserting 4
a “proud disidentification from the rest of [our) sex and proud denial of the {§
rest of [our] life.”""® The struggle is to make nonsubordination a reality for all 3
women, and the reality of nonsubordination in some women's lives is relevant 7§
to this struggle. The reality of nonsubordination in lesbian lives offers the ;¥
“lesbian possibility” as a solution. i

At the same time, [ believe MacKinnon's claim that all women are subordinate 3
to men all the time is a fair claim upon which to critiqgue the male version '§
of reality, because subordination is such a pervasive experience for women, [
Her claim gives her a valid standpoint for her critique even though it is not .3
experientially true for all women. Similarly, I believe Robin West's claim tha
all women are “connected” to life is a fair claim upon which to critique the
male version of the “separation thesis.” But I do not believe that the “connection
thesis” is true of all women.'? Feminist legal theorists must be careful not to '
confuse “standpoint critiques” with existential reality. And the theorist who
has not confused the two must also be careful to prevent her readers from
making the confusion. .

The problem with current feminist theory is that the more abstract and
universal it is, the more it fails to relate to the lived teality of many women 121 1§
One problem with much feminist legal theory is that it has " abstracted and
universalized from the experience of heterosexual women. Consider again Marilyn
Frye's challenge to heterosexual academic feminists: “I wish you would notice
that you are heterosexual. I wish you would grow to the understanding that
you choose heterosexuality . . . that you are and choose to be a member of ff
a privileged and dominant class, one of your privileges being not to notice."1

Marilyn Frye's challenge was specifically addressed to heterosexual women.
When | elected to adopt her challenge at the Women and the Law Conference
{and in this essay), I was choosing a “lesbian standpoint” to critique the dominant
reality in the same way that some cultural feminists have chosen a “mother
standpoint” to critique patriarchy. My intent was not to convert a roomful of .1
wommen to lesbianism. It was to raise everyone's self-consciousness about our
different “standpoints.” Feminist legal theory must recognize differences in order
to avoid reinforcing lesbian invisibility or marginality, i.c., impeding “the
liberation and empowerment of woman as a group."!?}

My “lesbian standpoint” enables me to see two versions of reality.'?* The
dominant reality, which I experience as “theirs,” includes the following: lesbiana
are not mothers, all women are dominated by men, male relationships are
valuable and female relationships are not, lesbian is a dirty word, lesbians are
sick, women who live alone desire men, women who live together desire men,
no one knows a lesblan, lesbians don't have families, all feminist legal theorists
are heterosexual, all women in this room are heterosexual, leshians are sex,
most women are heterosexual and not lesbian.

By contrast, the reality that I live, the reality I call “mine,”, includes the
following: some mothers ate lesbian, many women are lesbian, many lesbian
women are not dominated by men, many women do not desire men, lesbian

! .-.
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'-I is a2 beautiful word, lesbians are love, love is intimacy, the heterosexual/lesbian
i: dichotomy is false, all lesbians are born into families, lesbians are family, some

feminist legal theorists are lesblan, lesbians are brave. . -
Why s the lesbian so invisible in feminist legal theory? Why is “my reality

;" so different from “their reality?”’ And which reality is true? For the postmodernist,
' the last question is meaningless. But the first two are not.
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59. See e.g., Kuykendall, Toward an Ethic of Nurturance: Luce lrigarey on Mothering
F and Power, in MOTHERING. Essavs IN FEMINGST THEORY 263 (). Trebilcot ed. 1984)
 Ruddick, Maternal Thinking, in MOTHERING: Essavs IN FemiNisT Tueory 213 {].
b Trebilcot ed. 1984).
b 60. See Weat, supra note |58} at 1. West's claim that the law does not recognize
f harms that stem from the connected experiences of women is not totally true. Tort
B chaims for loss of consortium are discussed by modern day courts in terms of injury to
¥ the relationship. See, e.g., Rodriguez v. Bethlehem Steel Corp., 12 Cal. 3d 382, 515 P.2d
f 669, 115 Cal, Rptr. 765 (1974). Of course, early recognition of such claims occurred in
" the days when wives were viewed as the property of their husbands. Thus, the theoretical
 basis for eatly claims was property damage rather than relational harm. See M. CHAMALLAS
E & L KERBER, WOMEN, MOTHERS AND THE Law Of FRIGHT: A HisTORY 5-6 {Legal
“ History Program Working Papers Serles 3, Match 19689).
61. Ledlie Bender asks, for example, “Why . . . do tort damages recognize financial
¥ kus and yet remain reluctant to recognize telational loss . . . I Bender, supm note [36},
=37
b 62. 1 include in "Stage Two” all theorists who reject the liberal feminist approach
& of “Stage One,” but do not {yet) embrace postmodernism. (See discussion of Stage Three
P infra [in the next section).) Because 1 do embrace postmodernism to the extent it eschews
W csentlalism, universality, and the limits of categorization, I am wary of the categorization
E | create by placing theorists into what appear to be separate stages of feminist scholarship.
¥ 1 ask the reader to imagine the boundaries as more fluld than my brief Mentification

& of the categories/stages suggests.

63. C. MacKinnon, Femmnism UnmobirieD 32-45 (1987).

64. “|OJn the first day that matters, dominance was achieved . . . " Id. at 40.

65. C. MACKINNON. SEXUAL HARASSMENT, supra note (29], at 174.

66. Id.

; 67. See genemaily A. JAGOAR, supra note 58, at 249-301 and sources cited therein,
In the field of philosophy, there are works that build ethical theory on women'’s bonding

. to other women. See, e.g., ). RAYMOND, A PAsSION FOR FRIENDS: TOoWARD A PHILOSDPHY

OF FEMALE AFFECTION {1986); S. HOAGLAND, LessiaN ETHICS: TOWARD NEW VALUE

68. Here, I mean mother in the broad social sense as a person who s nurturing
and self-sacrificing.
69. West, suprd note [58).

70. Id. at 3.
71. “Most women are indeed forced into motherhood and heterosexuality.” Id. at 71

71. Although she does mot include herself in the list of legal scholars who have
engaged in “cuitural feminist” projects, she explains her “connection thesis,” as applied

B'  to women, in terms of women's blological connection to pregnancy. Thus, Weat has

been described by Joan Williams as a “biological determinist.” Williams, Deconstructing
Gender, 87 MicH. L. Rev. 797, BOO n.11 {1989).

T3. See, e.g, M. DALY, PURE LusT {1984); M. DaLy, Gyn/EcoLocy (1978).

4. See, eg., S. HOAGLAND, supra note 67.

75. “jIIf you look at . . . whether women have ever not been subordinate to men,
... as I see It, if bottom is bottom then look on the bottom, and there is where
women will be.” [DuBois, Dunlap, MacKinnon & Menkel-Meadow, Feminist Discourse:
Moral Values and the Law—a Conversation, 34 BurraLo L. Rev. i1, 71 (1985) (hereinafter
Feminist Discourse}].

76. C. MACKINNON. FEMINISM UNMODIFIED, supra note 63, at 39; Feminist Discourse,
wibtrrer nede 1751 ar 74,
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M UNMODIFIED. supra note 63, at 39 .' 3 90. For an excellent overview of postmodern feminism, and of these three French
771. C. MacK!NNS:.'c;ﬁ::;ﬁ FEMINISM UNMODIFIED, supra note 63, at 55-56, 305- B theoricns in porsiculan e o ey pomtmodern feiniam, a d of those thee Frech
78. SCE, ef. C- ' Hl .: ':. DUCTION 217_33 “989]_
® ;lés"‘Strmunl truths about the meaning of gender may or may not produce 4

91. 5. pE BEAUVOIR. THE SecoND Sex (1952).

bera. [Tlo say ‘not all woman [sic] experience that,' as if that contraindicates } ';j"; 0. They have also been Influenced by Jacques Derrida and Jacques Lacan, R. Tong,
num cee

f 100 S
be sex-specific, something must be true o B supra note 90, ar 21923,
upemq:: ::r‘:lttlrc : 'aifsretc‘:e:lu'gsgth:l}:'il(t?rer;ou FEMINISM UMMODIFIED. supra note 63, & 93 Id a 219,
o - 5 ¥ o4 See Dalton, supra note 35, ar 7-8.
. C. MACKINNON, FEMINIST THECRY OF STATE, supra note [27), at 141-42 (footﬂo'!_T R 95 For an especially good critique of the Exilure
umial‘?Ed) | sbian in the dominant culture is that of .:, b Et:gmfd: .nar;:c: u:d: T'ta':ll .;_hhc dm;;e;'_:ri;:;;;a{e R"Etifke;.ﬁlj::”!-g"h' Race and
mauﬁl-lFOI' C;::‘P‘:;‘:::;;m:ﬁ:;;ﬁll: "l:ur;ch“ of the butch-femme I“biat‘c:.cMm", %, f:aor;w tT'lle l::hra:i “do:;z'm discourse” frm:n Ma-rtha Finem;n, who argues
I?l e : referencea to lesblans often reinforce this stereotype. See, eg., dom St current theories of child custody are shaped by the “dominant discourse,” a discourse
e :ml?mmlsr THEORY OF STATE, swpra note |27), at 119 (‘C’-':H"g ;‘;: Kot h excludes the mother's experience. Fineman, [Dominant Discourse, Professional
EcN::ar.ih transcend the “erorization of dominance a:mcl mb;n:;’::: I)-:ara:suﬂ- 1 belicve] Biguage, and Legal Change in C:'hil'd Custody Decisionmaking, 10{ "HARV. L Rev 727,
SexUAL HARASSMENT. supra note [29), at 208 (ﬁ.}!lﬂﬂg e knowledging th X0 (1988)). Ironically, I am rebelling against 2 “dominant discourse that privileges the
If Kinnon does herself (as well as lesbiana) a disservice by “0: :eed. the @ : perience of motherhood over other experiences of female connections. See also Wese,
re:fity of co-equal relationships that many lesbians :.xﬁ:;:cnc:;m:me and the realif u note [58], at 28, claiming that cultural feminism, which focuses on the mother-
-created concepts o an e ] s " femind »
dlssanance mltﬂib;?:sﬁkt;;?ﬂe\e p:triarch'r had constructed lesblanism n'd : .c‘gl?:t'l?:chi:g ;:fm:‘ﬁ::!e::t[ _len st dogma
of o le.l:"mlt::;i‘t:‘I'm:m'n of enforced heterosexuality. Although M’:Ki““"?im " i
?l: th::l:'::l?:: response to lesblanism (“|ljesblans can so violate ;lh"e l‘él‘;; Ly I'.' . 3 ;
: fepale gender stereotypes as not to be considered women at a d i " snderstundid
Fn I:L:T THEORY OF STATE, supra note 27,] at 110), she never ":’l': : ;’},
;Mlublm existence different from the patriarchal imagu:l 0:'3 'thel cr -wu on 8 ..
. Mary Dunlap, a lesbian lawyer, v
B2. 1 mean this statement Hterally. nd others), entitled “Feminist Discodd
- lo Law School with MacKinnon (and ot 2) N o
Mork Vi e e Lo Reponiog Mkl i of ‘e
— . D rose and edlc: o
[mn‘notfo?ﬁ::rd}l::t:h:?iny u::rl:" MacKinnon failed to acknowledge the
am

of feminist legal theorists to

heory at Texas: Listening to Difference and Exploring

ons, 38 J. oF LEGAL Epuc. 165 {1988). See id. at 171, explaining that {f students

to each other in a way that encourages identification rather than contrast,
m they will “connect” in ways that lead to deeper understanding,

. M. Spelman recognizes the limitations of this solution, concluding, “But it doesn't

o very effectively.” E. SPELMmAN, INESSENTIAL WoMAN, ProBLEMS OF ExcLusion

iFaansT THouGHT 3 {1988).

‘_ This story comes maost recently from Par Willams, although I have heard it from

REY pervons of color, Remarks by Pat Williams, Critical Legal Studies Conference on
* 8, Pine Mano:r, Massachusetts {June 1985),

, - I also have white friends who have -
f non-subordinatioall . Smllar observations to me about persons of color,

relevance of Dunlap's life experience as a I“E:Etnllgli‘?::;': FILMINISM Unvcoli gim Olsen tells me that in 1960 at a Quaker peace camp, they sang the following

infra [text accompanying ““0‘3; “56‘“7" see alsa T AN $:0h, there’ll be no distinction the

supta note 63, st 221, 305-06 n.6.

re; / No, there'll be no distinction there, /
I be white / In that heavenly light; / There'll be no distinction there.” Letter
Feances Olsen to Patricia Cain (July 19, 1989),

M, Bulkin, ‘Kissing/Against the Light': A Look at Leshian Poetry,
Cruikshank ed. 1982).

{quoting Adrienne Rich).
_quntenriew with Adrienne Rich, quoted in Bulkin, supra note 100, at 44-

ote 35. -
g:‘ ?'I:I::en;\::p::mnps parallel Robin West's prior categorization of feminists
: West ote [58] . 4
cultsusmle: ::I l’taelw 11,,’ F’:::ur; Sex: Lesbians, Liberation, and ;:n: I.iaw, .-lel :L g
LJ. 354 (1975) (lesblan-centered critique of areas of the law that igno - <2 ke
of I;;bllEn;}, Catharine MacKinnon. See, e.g., C. MACKINNON, FEMINISM i »-
mp-;? n;:: 23' MACKINNON, FEMINIST THEORY OF STMEE)GNPLT E?te [27 .
Macll(mnon.. SExualL HARASSMENT, m:;'lﬂtr::: c[iitus:n zof.gaya:ndmm
ize tha Igsbhn =
femln::; ll;;i::r‘ude:t::“;o :I:?h::co(l:g.n;&aclilNNON. EFemmaisT TII:iEo“ rc‘)r “._ g
:::“IZ?I at 248. Unfortunately, she does not claborate on t a;“p‘:rd ; |
tat 'thc connection between discrimination based on sexuality
;::: on nder, a connection that I8 at the core of her theory, e
88 o;cge" 'C. MaACKINNON, SEXUAL HARASSMENT. supra note [I9)%

ETx

i loyces). 5 ' :
{discussing sexual harassment of gay and lesbian emp: B+ R 16 o) /-] %
89. Dalton, supra note 35. . i

in Lesetian STUDIES

N ’: this in my feminist legal theory class, Most of the students are women,
MRich, Compulsory Heterosexuality and Lesbian Existence, 5 Sions 63t {1980y,
BB at 632, 647-48 (footnote omitted).

REch asks why, “[i)f women are the carliest sources of emotional caring and
Marture for both female and male children, . . . the search for love and tenderness
ey coes not originally lead toward women _ . .M at 637,

' o " A Lesbian Perspective on Women's Studies, in Lessran STupies 194, 196
ek od. 1982,



111, See, e, Hartsock, The Femaist Standpunt: Developing the CGhround jur a Specifically
Feminist Historical Materialism, in DisCOVERING REALITY 283-310 (5. Harding & M.
Hinrikka eds. 198)), arguing that the material differences in men and women's lives
determine their relative abilitles to see reality.

112. “Although feminism emerges from women's particular experience, it is not
subjective or partial, for no Interior ground and few if any aspects of life are free of
male power.” C. MACKINNON, FEMINIST THEORY OF STATE, supra note [27], at 116.

113. Indeed, her theory of oppression ls so complete that it has been described as
“metaphysically perfect.” Feminin Discourse, suprd note [75], at 70 (comment of Ellen
DuBois); see also Bartlert, MacKinnon’s Feminism: Power on Whose Terms? (Book Review),
75 Caur. L. REv. 1559, 1562-63 (1987). MacKinnon herself describes the system of
male dominance as “metaphysically nearly perfect.” C. MACKINNON, FEMINIST THEORY
OF STATE, supra note [27], at 116 {emphasis added). For a refutation of the inevitability
of women's subordination, see C. MACKINNON, FEMINISM UNMODIFIED, supra note 63,
at 305-06 n.6 {"If subordination had to be, it would surely be a waste of time to hght
for women's righta.”).

114. C. MacKinnon, FEMINIST THEORY OF STATE, supra note [27], at 51.

115. Feminist Discourse, supra note [75], at 75 {emphasis in original).

116. C. MacKinnon, Femibism UNMODIFIED, supra note 63, at 305-06 n.6.

7. Id.

118. Because | believe the self Is developed in relarion to others, it matters who the
"others" to my self are. If the most intimate “other” 13 a woman, then the self that I
develop in relation to that other is more likely to be woman-identified.

119. C. MacKinnoN, FeMiNisM LINMODIFIED, supra note 63, st 305-06 n.6.

120. Nor does West believe it Is true of zll women; she specifically disclaims such
a position., West, nuprd note 58], at 71

121. See generally E. SPELMAN, supra note 98.

122, Frye, supma note 107

123. Rich, supra note 104, at 648.

124. And both versions of reality inform my knowledge of the world. As Nancy
Hartsock explains: “The concept of a standpoint structures epistemology in a particular
way. Rather than a simple dualism, it posits a duality of levels of reality, of which the
deeper level or essence both includes and explains the “surface" or appearance, and
indicates the logic by means of which the appearance inverts and distorts the decper
reality.” Hartsock, supra note 111, at 285,

Further Reading for Part Two

Gender and Subjectivity

The most sophisticated analyses of the dilemmas posed by the category of “women”
in feminist theory are Denise Riley's Am I That Name! Feminism and the Category of
“Women" in History (Minneapolis: Univ. of Minnesota Press, 1988) and Elizabeth Spelman’s
Inessential Woman: Problems of Exclusion in Feminist Thought (Boston: Bearon, 1988). A
number of essays reflecting the influence of poststructuralism have begun to redefine
tuch basic concepts as “feminism,” “identity,” and “subjectivity” Many of these are
collected in Coming w Terms: Feminism, Theory, Politics, ed. Elizabeth Weed (New York:
Routledge, 1989); Feminism as Critique: On the Politics of Gender, ed. Seyla Benhabib
and Drucilla Cornell (Minneapolis: Univ. of Minnesota Press, 1987); and Feminist Studies/
Critical Studies, ed. Teresa de Lauretis (Bloomington: Indiana Univ. Press, 1986). In
addition, a number of essays on gender and subjectivity from the groundbreaking Britiah
feminist journal m/f have been collected in The Woman in Question: m/f, ed. Pacveen
Adams and Elizabeth Cowie {Cambridge: MIT Press, 1990). For book-length treatrments
of simtlar themes, see Jane Flax's Postmodernism in the Contemporary West (Berkeley:
Univ. of California Press, 1989) and Judith Butler's Gender Trouble: Feminism and the
Subversion of Identity (New York: Routledge, 1989).

Recently, some feminist legal theorists have begun to incorporate postatructurallse
and psychoanalytic theories into their critiques of law. In “Mind's Opportunity: Birthing
a Posratructuralist Feminist Jurisprudence,” 38 Syracuse L. Rew. 1129 (1987), Marle Ashe
draws on the work of French theorlsts Jacques Lacan and Julla Kristeva in her attempr
o introduce a psychoanalytic theory of subjectivity lnro feminist legal theory. In “The
Doubly-Prized World: Myth, Allegory, and the Feminine,” 75 Cornell L. Rev. 644 (1990),
Drucilla Cornell combines this same tradition with recens Continental phllosophy to
develop & eritique of feminist theories that equate the Feminine with the bodily experlence
of women; she urges feminists not to reject the Feminine as purely masculine fantasy,
but to reconstruce it as the basis for a feminist ethics. On the much-debated question

»of whether psychoanalysis is friend or foe to feminism, see Juliet Mitchetl's landmark

work, Psychoanalysis and Feminism (New York: Vintage, 1975), which reappropriares
Freudian psychoanalysis for feminism. For a critical overview of Lacan's work from a
feminist perapective, see Elizabeth Grosz, Jacques Lacan: A Feminist Introduction {(New

E York: Routledge, 1990). Several of Lacan's cssays on femininity, edited, with excellent

introductions, by Jutiet Mitchell and Jacqueline Rose, are collected in Feminine Sexuality:
Jacques Lacan and the Ecole Freudienne, trans. Jacqueline Rose {New York: Norton,
1985). Some of the best recent essays on psychoanalysis and feminism are collected in
Between Psychoanalysis and Feminism, ed. Teresa Brennan (New York: Routledge, 1989).
In an Interesting discussion of feminist critiques of a psychoanalytic analysis of rape,
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HUMAN RIGHTS QUARTERLY

Positive State Duties to Protect |
Women from Violence: _
Recent South African Developments*

Heléne Combrinck**

“A right provides the rational basis for a justified demand.”!

I. INTRODUCTION

In the past, attempts to improve legistative, judicial, and executive re-
sponses to violence against women in South Africa met with limited success
at best.? For instance, in 1985 the South African Law Commission consid-
ered, and rejected, various submissions that were aimed at improving the
state’s approach to sexual offenses.’ In § v. M.* the Supreme Court
{Witwatersrand Local Division) rejecied a challenge to the rule of evidence

ISSN 0275 0392

*  This article is a part of research conducied by the Women and Human Rights Project of the
Community Law Centre of the University of the Western Cape. The author wishes to thank
Sandy Liebenherg for valuable comments on previous drafts of the anticle.

** Heléne Combrinck received her B. huris, LL.B., Hons. B.A., Potchefstroom University for
Christian Higher Education; LL.#., University of Cape Town. She is Senior researcher al the
Women & Human Rights Project of the Community Law Centre of the University of the

estern Cape.

1. Henny Sinr, Base Ricairs: Susssyence, Arurmce awn US Forpon Poucr 13 {1980},

2. This article adopts the definition of violence against women set out in Article 1 of the
Declaration on the Ekminalion of Vinlence against Women. Declaration on the
Elimination of Violence Against Women, U.N. GAOR, 4Bth Sess., art. 1, UNN. Doc.
ARes/48/104 (1994) [hereinafter Violence Declaralion]. *[Tlhe term ‘violence agains!
women’ means any act of gender-based viofence that results in, or is likely to resull in,
physical, sexual or psychological harm or suffering to wamen, incheding threats of such
acts, coercion or arbitrary deprivation of liberly, whether occurring in public or in
private life,” id.

3. Sourn Arecan Law Commsson, Worin ano Sexuat Orrences m Soum Arsea (1985}, See also

Kanmrvw Ross, Womaen, Rars, avp Victemce m Souti Armca: Two Prevwamiary Sruons 12-15 L.

{1993).
4, 1992 (2) SACR 188 ().
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that requires a judicial officer 1o regard the evidence of complainants in
sexual offense cases with caution (known as the cautionary rufe)’ In
retrospect, one likely could attribute this situation on the one hand to a fack
of political commitment to improve the position of women generally,.and
on the other hand to a lack of clarity on the government’s duties towards
women who are subjected to violence. Judicial insensitivity to gender
reform also played a role.®

The 1993 Interim Constitution’ guaranteed a right to freedom and
security of the person; however, protection against violence as an aspect of -
the right to security of the person was not explicitly mentioned.” The
question whether positive duties exist lo protect individuals against violence
{and whether such duties would apply in the case of violence against
women) was unspecified and thus left to judicial interpretation.?

The adoption of section 12(1)c) of the 1996 Constitution,'® which
specifically entrenches the right “to be free from all forms of violence from
public or private sources,”" has altered this position significantly. Although
the inclusion of this right might have far-reaching implications generally, its
effect likely will be felt most keenly in the area of violence against women,

The issue of state obligations has also been drawn into sharp focus
recently by the participation of the South African government at the UN
Fourth World Conference on Women held in Beijing in 1995, and the
commitments undertaken by the Beijing Declaration and Platform of
Action."? Subsequent to the Beijing Conference, the South African govern-
ment also ratified the Convention on the Elimination of All Forms of
Discrimination against Women."

5. Sv. M, 1992(2) SACR & 188, See generally L H. Hormawn & D. Zirrery, Tix South Armcan
Law o EveDrect 579-80 (1988),

6. See e.g.Sv.Ncanywa, 1993 (2} SA 567 {A) (finding that the “marital rape exemption”
forms part of South African law, and precludes a conviction of a man on a charge of
raping his wife), Section S of the Prevention of Family Violence Adl 133 of 1993 has
subsequently amended the legal position regarding marltal rape by providing that a
hushand may be convicted of raping his wife notwithslanding any provisions in
common law. § 5 of Prevention of Family Viclence Act 133 of 1993, 1991-96 |SRSA.

7. 5. Am. Cosest, (Interim Constitution, 1993).

8. i ch. 3, § 11(2} (protecting against torture of all kinds, but not specifically against
violence).

9. M ocho1, § 4.

10, i.,hl. Consr. (1996) ch. 2, § 12{1)c).

"n. A .

12.  Fowrth World Conference on Women: Action for Fquality, Development, and Peace,
Beijing Declaration and Platiorm for Action, U.N. GAOR, U.N, Doc. AXConl.177/20
(1995}, reprinted in Rerony or e Fournt Womn Corstmmace on Wosan (1995) (recom-
mended to the UN General Assembly by the Commitiee on the Siatus of Women on
7 Oct. 1995) [hereinafter Belfing Platformi.

13}, Comvertdion on the Elimination of Al Forms of Discrimination Against Women, adopted




668 HUMAN RIGHTS QUARTERLY Vaol. 20

A civil action recently instituted by a rape survivor' against the South
African Ministers of Safety and Security and Justice raises a number of
interesting questions regarding the state’s duties to take particular steps to
protect women against violence and liabilities that could arise from failure
to take such action. The plaintiff in this matter, who was brutally raped and
assaulted by two men, is alleging that various state officials were negligent
in granting the two accused men bail on simitar, though unrelated, charges
before her attack."

Against this background, this article aims to establish the combined
influence of the South African Constitution and recent developments in the
sphere of international human rights taw on state obligations to address
violence against women. It first examines the nature of state duties created
by human rights generally. It evaluates the role of international law in the
interpretation of the South African Bill of Rights, and subsequently analyzes
the obligations created under a number of international human rights
instruments. This analysis is then used as a basis for examining the effect of
the inclusion of the right to be free from violence in the Final Constitution.'®
The anticle finally draws conclusions regarding the scope and implications
of this right and related duties created by international law.

M. THE NATURE OF OBLIGATIONS GENERATED BY HUMAN RIGHTS

As a general point of departure it is useful to examine the nature of duties
created by human rights. Shue suggests a concepiual typology of duties that
goes beyond the usual assumption that every right has “a correlative duty.”"?
He instead proposes that every basic right assumes three types of duties (all
of which must be performed if the basic right is to be fully honored, though
not necessarily by the same individuals or institutions): a duty to avoid
violating the right in question, a duty to protect from violation of the right,
and a duty to aid those whose rights have been violated." The right to
physical security thus has three correlative duties:

3476 (19B0) (entered intn force 3 Sept. 1981), reprinted in 19 LL.M. 33 (1980
[hereinalter Women's Convention].

14.  This anlicle prefers the term “survivors” of violence against women rather than “victims.”

15. Two other women have also recently announced the institution of aclions against the
Ministers of fustice and Safely and Security on similar grounds. See Verkragler op
Borgtog: Vroue Eis by Ministers {Rapist on Bail: Women Sueing Ministers], De Burces,
25 Oct, 1996, at 4 (Capetown, §. Afr.).

16. S. Am. Comst. {1996) ch. 2, §§ 9, 10 (guaranteeing the right to equa_li!y and h!.rrnan
dignity respectively). The rights to equality and human dignity are also important in jhe
context of providing women with proteclion from violence. However, this article
specifically focuses on the right to be free from vinleoce.

17. Suur, supra nofe 1, at 52.

18, Jd.
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1. duties not to eliminate a person’s security (avoidance};

2. duties to protect people against deprivation of security by others
{protection); and

3. dulies to provide for the security of those unable to provide for their
own (aid)."?

Although Shue has employed his tripartite analysis successfully to
illustrate the multilayered nature of social and economic rights (in the
context of comparison with civil and political rights),? this classification
also provides a useful analytical framework when examining state responsi- -
bility in international law for violence against women. The need for such a
framework becomes apparent when one considers the specific nature of
violence against women: in the vast majority of cases, the act of violence is
not committed or sanclioned by a state agent acting in an official capacity,
but by one private persoit against another. In this context, one could use a
simplistic view of the nature of duties generated by human rights to absolve
the state from responsibility, because “the state has not caused the harm.”

However, under international law, state responsibility is generated
when state conduct constitutes a breach of its international obligations,
such as the obligations comtained in customary or treaty-based human rights
law.?' The *general” human rights treaties (like the International Covenant
on Civil and Political Rights,?? the European Convention for the Protection
of Human Rights and Fundamental Freedomns,” and the American Conven-
tion on Human Rights?*)} all contain provisions that impose duties on state
parties to “respect and ensure” the recognized rights of all individuals under
their jurisdiction.” This general obligation is coupled with a duty to take the

19. See id at 52-51.

20. K at 53. See afso Craig Scotl & Patrick MacKlem, Constitutional Ropes of Sand or
Justiciable Guarantees?: Social Rights in a2 New South African Constitution, 141 U, Pa.
L. Rev. t (1992,

21, See Trosss Megon, Huwan Rurs anp Husanmasian Nomws as Custosany Law 155 {1989);
Rebecca Cook, State Accountability Under the Convention on the Elimination of All
Forms of Discrimination Against Women, in Huaman RicHms or Wosign: Nanonat anp
Inteerianonal Prsecctans 228, 237 {Rebecca Cook ed., 1994).

22, International Covenant on Civil and Political Rights, adopled 16 Dec. 1966, G.A. Res.
2200 (XXI5, U.N. GAOR, 21st Sess., Supp. No. 16, UN. Doc. A/B316 (1966), 999
LLN.T.S. 171 {entered into force 23 Mar. 1976) jhereinafier {CCPR).

23. European Convention lor the Prolection of Human Rights and Fundamental Freedoms,
opened for signature 4 Nov. 1950, 213 U.N.T.S. 221, Europ. T.5. No. 5 tentered into
force 3 Sept. 1953) [hereinafier European Conventlon].

24, American Convenlion on Human Rights, signed 22 Nov. 1969, O.AS5.T.S. No. 36,
O.AS. Off. Rec. OEASer LIVM.23, doc. 21, rev. 6 {1979) (entered into force 18 july
1978}, reprinted in 9 1.L.M. 673 {1970) [hereinafter Amerlcan Convention|,

25, See ICCPR, supra mnte 22, art. 2(1); European Convenlion, supra note 23, art. 1;
American Conveolian, supra note 24, arl. 1{1); see also The African Charer on Human
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necessary steps to adopt such legislative or other measures as may be
necessary lo give effect to the rights recognized.™

Although it might be slated as a general principle that a state is
responsible neither for all acts or omissions taking place in its territory nor
for acts or omissions of private individuals not acting on the state’s behalf,?”
the formulation of obligations in the human rights documents referred to
above has two important implications:

1. states have positive obligations to establish and maintain the
necessary legal and other institutions and remedies through which
the rights can be guaranteed;

2. states should exercise due diligence lo prevent violations by
nongovernmental actors where the acts of private parties threaten to
undermine the rights guaranteed.™ The obligation to respect rights
and to prevent violations is not confined to a restriction of govern-
mental action, but must to some degree extend to posilive govern-
ment action to overcome violations of rights by private actors.™

This was the approach taken by the Inter-American Court of Human
Rights when it examined the responsibility of the government of Honduras
for the unexplained disappearance of individuals in the Veldsquez Rodriguez
case.® The court slated that the obligation to ensure the free and full
exercise of the rights recognized by Article 1(1) of the American Convention
implied the duty of every state “io organize the governmental apparatus” in
such a way that this goal could be juridically ensured.*' In addition, the
obligation to ensure the exercise of rights included the requirement that
states "prevent, investigate and punish any violation of the rights recognized
by the Convention and, moreover, if possible attempt to restore the right
violated and provide compensation as warranted for damages resulting from
the violation.”*? The critical question, therefore, is whether the state
demonstrated a lack of due diligence by allowing the act of violation to take

e and Peoples’ Rights, OAU Doc. HRPUBMSY1, arl. 1, reprinted In Usmo Nanoes, T

' Asmxcan Cranms on Huaun s Prames’ Ricrs (1990) [herelnafter Afdcan Charter].

26. See ICCPR, supra nole 21, arl. 2; American Convenlion, supra nole 24, at. 2{2);
European Convention, supra note 23, arts. 1, 13.

27.  See Marom, supra nole 2, a1 158,

28. Seeid at 164,

29. See Cook, supra nate 21, at 237-38.

30. Velssquez Rodriguez Case, § 166, Case 7920, Ser. C, No. 4, Inter-Am. Ct. H.R. 15,
O.AS. Doc. OEASer LAVAN19, doc. 13 (1988} (udgmen of 29 July 1988} [hereinafier
Velisquez Rodviguez Case|.

31. Velssquez Rodriguez Case, Case 7920, Ser. C, No. 4, Inter-Am. C1. H.R. 35, ¥ 166

[discussing American Convention, supra nole 14, art. .
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place, either with its support or acquiescence, or by failing to take steps to
prevent the act or to punish those responsible.’* :

In casu proviso the court held the government of Honduras liable for
failing to guarantee the rights to life and security of the person under the
American Convention. The state was responsible because it failed to
exercise due diligence in preventing unexplained disappearances, and the
court required the govemment lo employ all means within its power to
investigate the disappearances, identify the perpetrators, and impose pun-
ishment as provided by law.*

Although the robust approach laken by the Inter-American Court is
welcomed,” one should note that the horizontal applicability of states’
obligations is still problematic,” often depending on the interpretation of
the provision in question (i.e. language, context, purpose, and object).”

The Shue analysis of threefold duties generated by human rights
(avoidance, protection, and aid} accords with the interpretation in the
Velisquez Rodriguez case, that. the state is under obligation to prevent,
investigate, punish, and compensate for ail violations of human rights. This
article will now examine how these obligations have developed in existing
intemational instruments relevant to violence against women.

IN. INTERNATIONAL HUMAN RIGHTS STANDARDS

A. Value of International Instruments in Determining Dutles of the
South African State under the 1996 Constitution

Prior to the adoption of the Interim Constitution, international law did not
play a prominent role in the advancement of human rights in South Africa.’
However, the interim Constitution made it clear that international law was
to be accorded more significance in South African law.” In terms of the
1996 Constitution, international law will (inter alia) play a role in the
interpretation of the provisions of the Bill of Rights, because section 39{1)(b)

33, See Mirow, supra nole 21, at 171,
34, :;Iamz Rodriguezr Case, Case 7920, Ser. C, No. 4, Inler-Am. C1, H.R. 35. 991 176-
35. See Cook, supra note 21, al 238,
36. See P. vaw Dm & GJH. van Hoor, Tigony P E
Hoans, Reor 17 (1990, AND Practice of ne Eusomean Convinton oM
37, See Mm,lmmle 21, a1 169,
38. See genera n Dugard, The Rofe of international Law v Inderpreting 1 il
Rights, 10 5. Ase. ). Him. Rrs. 208, 208-10 (1994), g the Bill of
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provides that a court "must consider international Yaw” when interpreting
i ights.*
the E’!rlI!I'e‘:'ifl'!!:::grtt:rtce of this section lies in the fact !hal it does not limit a
court's inquiry to treaties to which South Africa is party or to rules oc:
customary internationa! law that have beer:l accepted by !'he courts, l?zgar
explains that this implies that South African .courts wn!l'be required to
consult all sources of international law recognized by n;\mcle 38 of the
Suatute of the International Court of Justice: internallorfai convt?n.n!:ms,
international custom, the general principles of law r(‘ec'ogn‘lized by civilized
nations, judicial decisions, and the teaching of publtcnsls._ _ _
This approach, which has been endorsed by the CDI"ISIIIU[IOI"I?: Court I;n

its consideration of the death penalty in § v. Makwan)"ane, h.as ! |e
advantage of not requiring an inquiry into whgther-a particular principle
contained in one or more human rights conventions is backed by' sufflccent
state practice and opinio juris to qualify as a customary rule binding on
south Africa. Instead, guidance may be sought in the language ernployef] in
multilateral human rights conventions and the decisions of convention-
i ing bodies.®

mteri:::‘(l::gingly, this article will examine certain inlernatim-'lal. instrun.ients
in order to establish their legal nature in the context of pul?hc lnlernallo!-\al
law and the substance of obligations created by such ms!rurpen_ls (i.e.
whether the instrument creates obligations that are legally l-:nndln.g, or
whether such norms, while nonbinding, may be taken i.nto consideration in
the interpretation of the Bill of Rights), and 1o establish the substance of
obligations created by such instruments.

B. Convention on the Elimination of All Forms of
Discrimination Against Women

1. Nature of Document

The Convention on the Elimination of all Forms of Discrimination Against

- Women has been described as the ~definitive international tegal instrument

requiring respect for and observance of the human rights of women."** 1t

. .(1996)ch. 2, § 39(1)b). ) ]
:? %u::rdc:::r; note 18, at 212-13 {enumerating sources of international Taw fnu‘l'l‘;i4lsn
" he Statute of the Internationat Court of Justice, art. 38, conc!udeti'fljﬁ lune .
U.S.1.5. 993, entered into force 24 Oct. 1945, reprinted in 1 Wiston LH.2).
42. 1995 {6) BCLR 665 (CC), §§ 686D-F.

ard, supra note 18, at 213, L )
:Z ?::egff Ka!hre: Canvention on the Elimination of All Forms of Discrimination Agains!

Wormen 115 Are | Hiaw Ris 421, 421 {1995}
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prohibits all gender-based discrimination that has the effect or purpose of
impairing the enjoyment of fundamental rights and freedoms.*

South Africa ratified the Women's Convention;*® thus, in terms of
international law, South Africa is bound by the obligations created by the
Convention.¥” In addition to the direct implications of ratification of the
Convention, the provisions of treaties may constitute evidence of interna-
tional custom under certain circumstances.*®

2. Obligations Regarding Violence against Women

Article 1 of the Convention defines discrimination against women as any -
distinction made on the basis of sex that has the effect of impairing the
enjoyment by women of human rights and fundamental freedoms.*
Although “at least six articles of the Convention arguably” relate to violence
against women, the Convention (surprisingly) does not expressly mention
violence against women *®

Because of pressure exerted by women’s organizations,’' the Commit-
tee on the Elimination of Discrimination Against Women (CEDAW) adopted
a general recommendation and comments that state how the Convention
should be interpreted to cover violence against women and explain the
nature of government obligations.*? General Recommendation 19 states that
the general prohibition of gender discrimination includes “gender-based
violence—that is, violence that is directed at a woman because she is a
woman or that affects women disproportionately.”*? This Recommendation
also confirms that violence against women constitutes a violation of
women’s human rights irrespective of whether the perpetrators are state
officials or private individuals: “States may also be responsible for private
acts if they fai! to act with due diligence to prevent violations of rights or to
investigate and punish acts of violence, and to provide compensation.”*

45, Women's Convention, supra nofe 13, arl. 1.

46. See First South African Government Repor on the Convention for the Elimination of All
Forms of Discrimination Against Women (19971, available on <http/Awww sacs.org.za/
goviwelfare/docs> (noting that ratlfication look place on 15 December 1995),

47.  See haw Browws, Pancimes or Puanc Inmeevanonae Law 12 (19900,

48. Secid. al 5, 12.

49. Women's Convention, supra note 13, arl. 1.

50. loan Fitzpatrick, The Use of international Human Rights Normms to Combat Violence
Against Wornen, in Human Richys: Nanownas anp INvernanonal Prrspecras, supra note 21, al
532. See generally Women's Convention, supra note 13, anis. 2, 3, 6, 11, 12, 16,

51. See Kathree, supra nole 44, at 426.

52. See General Recommendation 19, UN. GADR, Commiltee on the Elimination of
Discrimination Against Women, 17th sess., at 1, UN. Doc, CEDAWC/1992A.1/

Add.15 (1992).
5. 17
54. 14 110,
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CEDAW also found that in order to fulfil their duties under llje Womep's
Convention, states must take all measures necessary to pnoznde effective
protection to women, including comprehensive legal, preventive, and other
measures.>

C. Declaration on the Elimination of Violence
Against Women (Violence Declaration)*

1. Nature of Document

This Declaration was adopted by the UN General Assemb_ly in 1994, A
resolution of the UN General Assembly is not a treaty, ?Vhlch stales may
ratify and by which they are bound, but rather a nonbinding statement that
sels out a common intemational standard that UN member states should

_follow.” However, such declarations may provide a basis for the speedy

consolidation of customary rules.™
2. Obligations Regarding Violence against Women

The Declaration defines the term “violence against worne:n" to include any
act of violence against women “that results in, or is likely to ref;;lt in,
physical, sexual or psychological harm or suffering to women . . . . Th'ls
definition thus places acts of violence commitied by private actors squarely
within the ambit of the Declaration. Article 2 conﬁrm_s this pl’OPPSIlIPI"I by
setling out specific instances of violence occurring in the far:;lly, in the
general community, and perpetrated or condoned by the State,

Article 4 of the Declaration declares that “Is]tates should_ condemn
violence against women and . . . should pursue by aII. appropriate mea::j
and without delay a policy of eliminating violence against women . . ..

It also lists a number of measures to be taken to achieve‘thus result that are
reminiscent of the legal, preventive, and protective actions set out under
General Recommendation 19 of the Women's Convention.®

B eclercn Declaration, supra note 2

. Violence aralion, supra .
:g SLe Browsae, supra note 47, at 14, See also Husan Racaars Wiarc, Viotence Acamst Wosaw

w Soutd Armica 39 (1995).
58. See Beowwaw, supra note 47, at 14,
59, Viplence Declaration, supra note 2, arl. 1.
60. Id ant. 2.
.4, -

g; g ::. 4{a){g). For example, Aricle did) enjoins stales in rl_t_al\.relnp penal, civil, labour

ST [N T P ——
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The Declaration places these obligations within the framework created
by the Women’s Convention and other human rights instruments in the
sense that it obliges states to consider “ratifying or acceding to the
Convention” where they have not yet done s0,* and to include “informa-
tion pertaining to violence against women and measures taken to imple-
ment the present Declaration” in their submission of reports as required
under relevant human rights instruments

4

D. Beijing Declaration and Platform of Action
1. Nature of Document

The Beijing Declaration and Platform of Action sees its function as “an
agenda for women’s empowerment.”* According to Brownlie, the state-
ment of conclusions of a conference of states may be a form of multilateral
treaty, but even if it is only an instrument recording decisions not adopied
unanimously, the result may constitute cogent evidence of the state of
custommary law on the subject concerned.* One may thus conclude that
although the Platform is not legally binding per se, it may provide evidence
of emerging norms of interational custom.” At minirnum, the Platform
does constitute solemn political commitments by states.

Orne of the Platform’s main themes is that there are areas of particufar
urgency that stand out as priorities for action. These special concerns have
emerged from a review of progress since the Nairobi Conference in 1985 .6
For each of the critical areas of concern established in the Platform, the
problem is diagnosed and strategic objectives are proposed with concrete
actions to be taken by various actors in order to achieve these objectives.*
The Platform proposes that all actors should focus action and resources on
these strategic objectives. It also cautions that

[ilmmediate action and accountability are essential if the targets are 1o be met
by the year 2000. Implementation is primarily the responsibility of Govern-
ments, but it is also dependent on a wide range of institutions in the public,

caused to women who are subjecied to violence; Anticle 4(g) also requires states to work
to ensure that women subjected to violence have speclalised assistance, such as, infer
alia, rehabilitation, counselling and health-and social services. :

6). Id. art. 4(a).

64. i art. 4im).

65. Beijing Platform. supranote 12, § 1.

66. Berwanar, supra note 47, al 14,

67. This is so except for provisions in respect of which reservations are noted.
68. See Beijing Platform, supra note 12, ¥ 45,

i o ard B 1
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private and non-governmental sectors at community, national, subregional/
regional and international levels.™

The first step in the process of implemenlaliop of the Pla.nlf}t‘:)fm \T'asd lg
review objectives and programs in terms of lhg actions for \.Nhlc it calle f'm
The Platform asked governments to develop implemeniation slraleilgle:‘ or
the Platform, preferably by the end of 1995, and urged gcwerrnmeer:l?s2 "oTh: e
their strategies or plans of action developed by the .end ;::f 199.. These
implementation strategies should be com‘prehenswe, a\l.'ef tumﬁ;xa“ng
targets and benchmarks fc:)rf monilt;ring, :ntc_l |:El’l:de proposals for a

- ing resources for implementation.

> resg::?lf;:;:;ga t::::'rticipalecl officially in the Beijing Cor'-nfe.rence lhrm:lgrh:
delegation led by Health Minister Dr. Nkosazana Dlamlm'-Z;.lma, i:i[houl
South African government adopted all pans of the Plat orrrlt without
reservations. In a speech to the Conferepce, Dr. Dlamm!«Zulma 5:: >d that
the South African government “pledges |l.se|f to the full imp e:'lel:ha ; on 9
this programme as a major step 10 achieve the non-sexist Sou .
which is our ultimate goal.””*

2. Obligations Regarding Violence against Women

Violence against women is one of the cr.ilical areas ?f concern in E::f\h
governments, the international community, and civil socrel;,; egnc : lg
nongovernmental organizations and the privale seclor) are ca y zgo °
take strategic action”® The Platform adopts the definition lan t's“ ::ea o
application of violence against women from Ehe V'tolenct? Declara mi;‘dUde
amplifies them. It adds that *[olther acts of vsglen(_:e against wo;'len ncluce
violation of the human rights of women in situations of armed conflic ,in
particular murder, systematic rape, sexual slavery and _fgrce.d preg:larf\;:rc.ed
Violence against women also includes "for.ced slerllllzall_or; a[? | Jorced
abortion, coercivefforced use of contraceptives, female infantic
prenatal sex selection . . . e

70. id. 1 286.
71, See k.1 296.
72. 1d. 1297
73, id.

i 's Commitments
Welfare, Re om the South Afncau_'l_.Govemmen n
7 E:spiir;“;:loﬂhe I?ouj’r:h UNI?Udomen's Conlerence, Beijing 3 (1995, at 3 (on fite wntbj
author) [hereinafter Welfare Repoiﬂzl. T4
, supra note 12, .
;2 g \Bffgl?:c:'gglr:rati;, supra note 2, an. 1. Cf. Beijing Platform, supra note 12,1

113,
77.  Beijing Platform, supra note 12,9 114,
7N, il 9 IS
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The Platform describes its strategic objective D.1 as “integrated mea-
sures to prevent and eliminate violence against women.”™ These measures
to some extent replicate the provisions of Arlicle 4 of the Declaration as set
out above,® with a number of additional provisions felating to various
aspects of the obligations lo prevent, investipate, punish, and compensale
survivors of violence against women ® ‘

Strategic objective D.2, which relates to the study of the causes and
consequences of violence against women and the effectiveness of preven-
tive measures, similarly includes a number of actions to be taken inter alia
by governments and various other agencies.®? The third strategic objeclive.
relating to violence against women is lo “[elliminate trafficking.in women
and assist victims fof] viclence due to prostitution and trafficking.”®?

E. Inter-American Convention on the Prevention, Punishment and
Eradication of Violence Against Women®

1. Nature of Document

The Organization of American States (OAS) adopted the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence
Against Women (also referred to as the “Convention of Belém do Par8”} in
fune 1994, but it has not yel come into force. The document recognizes a
need to provide the Inter-American system with an international instrument
that will address the problem of violence against women.® This Convention
is significant in the sense that it is the first legally binding international treaty
focusing specifically on violence against women. The Convention is only
open to {and would only be legally binding on) OAS member stales;

however, it might also exert a broader influence in the generation of
customary international law.

79. K.Y 124,
BD. Violence Declaration, supra note 2, arl. 4.

81. See Beijing Platform, supranote 12, 1 124. For instance, states are required to “[aldopt
and/or implement and periodically review and analyse tegistation 1o ensure ils
effectiveness In eliminating violence against women, emphasizing the prevention of
violence and the prosecution of offenders . . . " id. 1 124(d).

82. d g 129.

83. . 11230

B4, Inter-American Convention on the Preventian, Punishmen and Eradicatbon of Vinlence
Against Women, “Convention of Betém do Pari,” adopted 9 |une 1994, OAS/Ser.L.V/
1.92/doc.31 rev.3 (1994) {nol in force), reprinted in 33 1.L.M. 1534 {1994), available on

<htip/foasunix | .oas.org/ENPROG/A IMéparaie.htmi> [hereinaller Inter-American Con-
venlion].

AS. 4. pmhl.
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2. Obligations Regarding Violence Against Women

The Convention essentially also adopts the definition® and scope of
violence against women as stated in the Violence Declaration.® Article 3
explicitly states that “le]very woman has the right to be free from violence
in both the public and private spheres.”™ In addition, “States Parties
recognize that violence against women prevenls and nuliifies the exercise
of other fundamental human rights.” Article 6 links the right to be free from
violence with “{t}he right of women to be free from al! forms of discrimina-
tion.”™

In terms broadly similar to Article 4 of the Violence Declaration,
Atticle 7 sets out that state parties agree to pursue policies and legislation
to prevent, punish, and eradicate violence against women. They also
undertake to comply wilth a number of specific duties to achieve that
result.?? The state parties also “agree to underiake progressively specific
measures, including programs® aimed at the achievement of particular
results.”

The Convention includes several measures aimed at enforcement and
accountability. State parties are required to include information on
measures adopted (as well as any difficulties in applying those measures) in
their national reports to the Inter-American Commission of Women.* State
parties, as well as the Inter-American Commission of Women, may request
an advisory opinion on the interpretation of the Convention from the inter-
American Court of Human Rights.® As well, “[alny person or group of
persons, or any nongovernmentat entity legally recognized in one or more
member states of the Organization [of American States}, may lodge petitions
with the Inter-American Commission on Human Rights containing denun-
ciations or complaints of violations of Article 7 of this Convention . . . .">®

86. M. ant. 1.
87. Id. an. 2. The scope of application—espectafly Anicle 2{a}—differs

However, the essence remains the same.
B8. Violence Declaration, supra note 2, anl. 1.
89. Inter-American Comvenlion, supra note 84, art. 3
90, i ant, 5.

91, id ant. &.
92. id. art. 7. For inslance, state parties are required to “adopt legal measures to require the

perpetrator to refrain from harassing. intimidating ot threatening the woman . .. .~ id.
ant. 7id).

93, i art. 8.
94, See 'd ant. 10.

siightly. &7, anl. 2{a).
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F. Report Submitted by Special Rapporteur on Violence Against Women

n 1994, the UN Commission on Human Rights” appointed a Special
Rapporieur on Violence against Women. Her task was to reporl on the
causes and consequences of violence against women and to recommend
ways.of eliminating such violence.® The Special Rapporieur’s first report
{specifically dealing with domestic violence) describes state responsibility in
!he following terms: “In the context of nomms recently established by the
|nle-rnational community, a State that does nol act against crimes of violence
:Ig:lnst women is_as gu'ilty as the perpetrators. States are under a positive
d :a:'n:(: preve:.l;‘;nvesugate and punish crimes associated with violencg

G. Summary

Comparisons of the instruments referred to . g )
above indicate are itari
as well as marked differences. as of similarity

1. Point of Departure: Frameworks

CEDAW's Recommendation 19 and the Violence Declaration' both
approach violence against women from an equality point of view,™
although the Declaration also considers violence against women a violati'on
of human rights.'? The Beijing Platform essentially adopts this “dual
approach” as well."* The Inter-American Convention recognizes a separate
;igg:itn lsc; be free fm vi?flence,""' in addition o acknowledging that violence
women is an offense against human dignity'® i
e e o ot righ&& an dignity'™ that also undermines

97, (T:I'lhl:ﬂls a s:n':-treaw body set up by the Economic and Soctal Council under the UN
o8 er, rark Newaon & Davm Wosssront, Inreevanowal Huaan Richrs 56 (1990}
99. See Huan Ricnts Waic, supra note 57, 1 47-43.
, gegminary Report submitied by the Special Rapporteur on Violence Against Women,
Hmaz_ses ar_nd Consequences, Ms. Radhika Coomaraswamy, Submitted in Accordanc;
" Ronnnmlon on Human Rights Resolution 1994/45, U.N. FSCOR, Comm’n on
100 Sel:zmsen::ra ,?ymm,e Ag:cr;da :::: 11ta), at 18, U.N. Doc. EACN.411995/42 (1995).
. aratlon, ; General Recommend
- .;Jpr:fnue FALAI supra note 2, art, 3; af R lation 19,
- But cf. Fitzpatrick, supra note S0, at 533-40 (raising the int )
b . X B eresting question of whether
iy ty paradigm is useful or counterproductive in addressing violence against
102. Violence Declarailton, supra note 2, ant. 1
:g: 'Belﬂng Platform, supra note 12, 9 'uz: .
. [Inter-American Convention,
rogiipterh supra note 84, art. 3,
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i i i ks lead to subtle
Fitzpatrick points out that these different framewor
diﬂ'erenges in content.'” For instance, CEDAW clearly defines sexual
harassment (in the context of discrimination), wherea.s the \ﬁo!enf'z Decla-
ration simply lists “sexual harrassment and intimidation at work.

2. Legal Status of the Documents

The legal status of the documents is variant as well. Although the \:'o_men's;
Convention is binding on the South African state, l'he fact that theh uties s:
out above are specified in General Recommendation 19 [ral.her l anI in the
Convention itself), may impact their effect. In lerrfls pf Pracucal imp :vmenc-'
tation, one also has to consider the documented limitations of CEDAW an
H e

the (':r?!:vs'i.'cl)llg:;:e Declaration, on the other !'\and, "ha? lh.e .ad.vantage f"
being universal in its coverage,” but its immediate v?lu.e is dlmmflsh:d byhﬂi
jegally nonbinding nature a|r|d EZ the inherent limitations of the othe
i hich it relies. .
mm#:‘ee::?n:,a‘:.;r;:po‘r:tance of the Beijing PI a.tfc_)rm .is that it makes}he !s.sm:
of violence against women a priority by identifying it as one of thl? hIc:""cI?
areas of concern.”™ Although the Platform fioes not t_estab is hegalhy
binding norms, it does cornpuris'.ncil for;nda! pc;lnttc:l r:I:"::r'nrmtrnenls that the

i ment has endorsed in clear terms.
Som‘l'r‘hAeﬁ:’f:t?oE::::borates on the obligations set out in General Ref‘o::-
mendation 19 and the Violence Declaration in_ the sense that althm;g t lt-:
ultimate obligation to prevent, investigate, punish, and compensate for .acn:
of violence against women rests with governments, the Platfo.rrn 'ass;"lgm
responsibilities to other role-players (e.g.: nongovernmental orgam;ahon if:;us
It also builds on existing international |nstrurnet|ts .and place; t ;’ variou
commitments in this framewt:}rk (e.g.. by rln}d:::,almg that the Women's

ion should be ratified by governments;. o
con;:\:lll?\lesr-mnerican Convention, although only bl.ndmg on OAS r'ﬂ!er_'n-t
ber states, is significant in the sense that it contains innovalive cIornp a:‘r;s
and reporting measures that might form the basis for further developme

j %, supra note 50, at 556. ) ]
:g; 2:2;::: Geng;af Recommendation 19, supra note 52, q 23 with Violence Declara
. note 2, art. 2(b).
109 “s::'p:;‘:):rick, supra note 50, at 537 {noting that CEDAW'; aclivllie? aatampe;edmt::
‘ ucity of resources and a tack of effective implementation powers); Coox, sup: )
‘;:, at 252 (noting that the Convention itself is weakened by numerous reservalions).
$10. Fitzpatrick, supra note 50, at 557. _
111. Beijing Platform, supra nole 12, ch. III, tit.
112. Eg.id 11126, 127.
111, i 9 12500
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in the intemational context."* The individual complaint mechanism is, for
instance, an advance on the procedure provided for under the Women's
Convention.''s

The various intemational instruments clearly contain both legally
binding obligations, as in the case of the Women’s Convention, as well as
persuasive guidelines, as in the case of the Violence Declaration, the Beijing
Platform, and the Inter-American Convention. These provisions serve to
entrench slate responsibility to protect, investigate, punish, and compensate
for acts of violence against women from both public and private sources,

In addition, various other provisions in international instruments could
be indirectly applicable in this context. The Beijing Platform, for instance,-
identifies the promotion and protection of the human rights of women
through the full implementation of all human rights instruments as a
separate strategic objective.”® In addition, most of the instruments referred
to above incorporate the principles of “broader” human rights instruments
in their provisions.'” Other instruments may also be applicable either
indirectly'® or by analogy."?®

V. RIGHT TO FREEDOM FROM VIOLENCE
A, Right to Freedom from Violence in the South African Constitution

During the process of negotiation preceding the adoption of the Interim
Constitution, Article 7(4) of the Draft Bill of Human Rights of the African
National Congress (ANC),'® which provided that “the law shall provide
remedies for sexual harassment, abuse and violence,”'?' was discounted by
the South African Law Commission on the ground that the common law
already contained adequate remedies to address violence against women.'#

114. See FHzpatrick, supra note 50, at 537.

115.  See Fitzpatrick, supra note 50, al 537 n.40 (noling that CEDAW has no capacity to
review individual complaints). .

t16. Beljing Platform, supra nole 12, 9 230.

117, See, eg. Violence Declaration, supra note 2, ant, 3,

118. See, e.g., Declaration of Basic Principles of hustice for Viclims of Crime and Abuse of
Power, G.A. Res. 40/34, adopted 29 Nov. 1985, U.N. GAOR, 40th Sess_, Annex, LI.N.
Doc. AReg/40/34/Annex (1985).

119. See, e.g, Rhonda Copelon, Infimate Terror: Understanding Domestic Violence as
Torture, in Human RiGHms car Wonsen: Nanowal ang Inmieanowa Poessecrves, supra note 21,
at 116 {arguing convincingly that domestic violence constinites a form of toriure that
could be addressed under the various Instruments dealing with torture),

:gt‘] :’frican Natlona! Congress Drafi 8ilt of Rights {1990) arl. 7(4).

122.  See Pat Singh, Protection from Violence Is a Right, in Ter Consmrunns of Sour Armca
rrom & Gewore Presricrna 136-37 (Sandra Liebenberg ed., 1995).
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However, it has been shown that the common law remedies are in fact
not adequate, due to devices such as the cautionary rule, applicable to
complainants in sexual offense cases.'? Singh has argued convincingly that
under the Interim Constitution, existing legal provisions relating to rape,
such as the cautionary rule, would have to be chaflenged on the basis that
these rules violate the equality provisions of the Constitution—by discrimi-
nating unfairly on the grounds of sex.'™ She therefore recommended that
the right to protection against violence should be entrenched in the final
constitution,'? rather than relying on the piecemeal reforms likely to result
from constilutional challenges based on the equality clause: *(Clonstitutional
recognition of women's right to protection from violence would oblige the
govemment to take steps to ensure the right and to provide remedies when
it is violated.”™™ Against this background, it is significant that the right to
freedom and security was revised in the 1996 Constitution to include the
right to be free from all forms of violence from public or private sources.'?
The specific formulation of “the right to freedom and security” (in its
different facets) is also significant. The combination of the right to freedom
and the right to security in the majority of human rights instruments has led
many lo question whether these are in fact separate rights or whether they
are “two sides of the same coin,”'™
The European Commission has held that the lerm “liberty and security”
must be read as a whole, and, in view of its context, as referring only to
physical liberty and security.'™ “Liberty . . . of [the] person” in Atticle 5(1}
of the European Convention thus means freedom from arrest and detention,
and “security of [the] person” means the protection against arbitrary
interference with this liberty.'®

123. See id. at 137-38; Desiree Hansson, Working Against Violence Against Women, in
Purtiec Wossn on Tie Actvos $85-86 (Susan Barili ed., 1991},

124, See Singh, supra note 122. See generally 5. Ase, Connt. {Interim Comstitution, 1993}
ch. 3, § 8. The Inierim Constitution did not include the right to be free {rom violence as
a distinct, separate rght. id. § 11(2).

125, Singh's article, written subsequent to the adoption of the trterim Constitution, inhially
formed part of the proceedings of a conference held by the Community Law Centre of
the University of the Western Cape from 27-29 lan. 1935 with the aim of devising
recommendations for the drafting of the Final Constiullon, See Singh, supra nole 122,

at 5-6.

Singh, supra nole 122, at 140. It should be noted that this statement was specifically

made In the context of discriminatory rape laws.

127. Cf Women's Charler for Effective Equality, art. 10 (adopled at the Nattonal Convention
of the Women's National Coalitton during 25-27 feb. 1994) {on file with author).

128. See. e.g.. European Convention, supra note 23, an. 5; African Charter, supra note 25,

art. b,
129.  Adier and Blvas v. Federal Republik of Germany, 1977 ¥.B. Evn, Convprnom o HLR. at

102, 146 (Eur. Comm’'n on HR.).
e Caouantion_suprg note 23, art. 5(1); Dyer v. United Kingdom,

126.
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o Van.Duk and Van Ho.of question the wisdom of the inclusion of the right
of security of the person in Article 5(1), because the right to.security would
mely rmore than protection against limitation of liberty: states would also .
ave to guarantee against other encroachments on the physical security of '
persons.'! In spite of the view expressed by the European Commission, it
appears to be widely accepted thal these are in fact different rights.'®? '
_ Itis therefore meaningful that section 12 of the South African C;:mstilu-
lion clearly. sets out the various aspects of the rights o freedom and
securih,_r—ehminaling any suggestion that the right to security should onl
apply in a *due process” context, serving to guarantee freedom fron:
atbi!fary arrest and detention.'” One might by way of comparison refer to
SFC[IOH 7 of .lhe Canadian Charter,'" which states that deprivation of the
ng-ht to I_lfe,' liberty, and security of the person can only occur in accordance
with pri_ncuples of fundamental justice, allowing for a dominant “"due
ar'?i-ccehs: ':nlefprel_ > alilt?n."" The same can be said of the US Constitution,'* in
which : e:g' ': m:;ﬁ:ls'l;s;,paﬂ of the “due process clause” of the Fifth
‘ The formulation of section 12(1)(c) is also ve i
violence from pmh public and private sources.'™ zjﬁ:f:; ;:citlist: f‘ezresﬁ:g
;:;o‘mad with section 7 of the Constitution, which provides in subsection
): ”s::gle n:must res_p!ect, protect, promote and fulfil the rights in the Bill
of Rights. _Thrs provision clearly implies that the state should not onl
rn:ccl’fthr; nigii'lls ?f wor::n to be free from all forms of violence (in Ih:
raining from the commissi i
but should take active steps to pro:tilcc:nﬂ:fsar‘l:;;?f Viclence against womer),

:;; ;:Dn & van Hoor, supra note 36, at 253.
) of H':.e PemnduPrlvac: :n';f'm \:}lle. I i: Lif, ot 4
. ;Da:id Ean Wyk oy o For Movemeni, in Rcims amo Cosammutoraunse 235
. 5. Are, Commr. (1996} ch, 2, § 12, The various aspects of the freedom
:1?2: !h;.:;r:‘c':t g: "rigl‘r:lo be free from alf forms of violencm :: be loﬂure:lri':
, aled in 3 cruel, inhuman '
134, oy veay. X , of degrading way. i
3 7. (Constilution Act, 1982) pt. § {Canadian Charter of Rights and Freedoms),
135. Du Plessis & De Ville, note
136, U.S. Conr. amends, V, Xhv. - 2 % 23435,
:;; sSe:ducHessh: de Ville, supra nnte 132, at 213
- 3 Am Comr.ch, 2, § T2{14), A comprehenslve- di.scussinn !
of the 1996 Constituiion Elngs_nol fall within the scope of glsh:rthig:mmal application

190 B Ben ™ AmemArs »
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B. The Right to Freedom from Violence in Other Jurisdictions

The right to freedom from violence has been euamir.\ed in US and Canad_ian
law (in the context of failure of state agents to _prowde adequate prolecllo:
from violence} as an aspect of the right to I|bt?rty under lh‘e Ft:)ur‘leenillI

Amendment to the US Constitution'* and the right to security under t.e
Canadian Charter,"! respectively. Important arguments have been made in

cases advancing such rights.
1. United States

In Thurman v. City of Torrington,'*? the plaintiff brought a civil rights ac.llon
against the City of Torrington and its police ofﬁcers, alleging that th'e actlc:‘ns
of the defendants, in failing to protect her against llrrea_ts and assau ts by e;
estranged husband, deprived her of her constitutional right to equaf
protection of the laws.'? The city argued Iha-l thF equ.al protection clause 0I
the Fourteenth Amendment of the US Constitution did not guarantee equa
ication of social services.'¥ -
applllr(:ac:lec:\yi?\g a motion to dismiss the complaint, the court held lhatfmhcef
officers are under an affirmative duty to protegl the persqnai safety o
persons in the community; it further held that th|§ t'iuty app.lles equall; o
women whose personal safety is threatened by individuals with whom they
have or have had a domestic relationship, as wc_ell as o a-ll other personsl
whaose personal safety is threatened.'** Police action is subject .lo tffe equa
protection clause whether in the form of perpetration of wctzla'tlve 1:.(2!5
{commission} or failure to perform required proteclive acts {omission}. y
In another case, DeShaney v. Winnebago County !Jeparrment of .f;ocmf
Services,'” the petitioner was a child \:vho was subjected to a series o
beatings by his father, with whom he Iwed."f The respondt?;'\c;, a cgt;_nty
department of social services, received complaints that lhf: chi w:]s‘d mF
abused by his father and took various steps to prc')lect him; 'lt:ey ' lf nr: ,
however, act to remove the child from his father's custody.'® His father

camend, XIV, § 1. ]
::tll gs: Ez‘r {Constilution Act, 1982} pt. 1 {Canadian Charter of Rights and Freedoms),

7.
142, ahurman v. City of Torringlon, 595 F. Supp. 1521 {D). Conn. 1984).
143, Jd. at 1524.
144, 4. al 1526.
145, il a1 1527
o o f 489 LS. 189 (1989}
147. DeShaney v. Winnebago County Dep’t of 5oc, Sera, 5.
148. id ar 191,
149,
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finally beat him so severely that he suffered permanent brain damage and
was disabled.'se

The child and his mother sued the respondent, alleging that by failing to
intervene to protect him against his father’s violence, the respondent had
deprived him of his liberty interest in bodily integrity, in violation of his
rights under the Fourteenth Amendment’s due process clause. The US
Supreme Court held that a state’s failure to protect an individual against
private violence generally does not constitute a violation of the due process
clause because the clause imposes no duty on the state to provide members
of the general public with adequate protective services.’™ The clause is
phrased as a limitation on the state’s power 1o acl, not as a guarantee of
certain minimum levels of safety and security. While it forbids the state itself
to deprive individuals of life, liberty, and property without due process of
the law, its Janguage cannot fairly be read to impose an affirmative
obligation on the state to ensure that those interests do not come to harm
through other means.'s2

The Count also held that there was no merit 1o the contention that the
state’s knowledge that the child might be in danger {and its expressions of
willingness to protect him against that danger) created a “special relation-
ship” giving rise to an affirmative constitutional duty to provide profec-
tion.'? Cenain “special relationships” assumed by the state with respec! to .
particular individuals may give rise to an affimative duty to protect,
enforceable through the due process clause; however, this duty arises from
the limitation that the state has imposed on the individual’s freedom to act
on his own behalfl through imprisonment, institutionalization, or other
similar restraints of personal liberty.'™* No such duty existed here, for the
harms suffered occurred while the child was in the custody of his natyral
father.

While the state may have been aware of the dangers the child faced, it
played no part in their creation, nor did it do anything to render him more
vulnerable to them. Under such circumstances, the due process clause does
not impose an affirmative duty to provide protection. The Court accordingly
affirmed the dismissal of the claim. '

150. & A 193

151, i at 201-02.

152, See i at 195,

153, Iid at 197-98,

154, See id. a1 200.

155. i at 202. See afso Batistreri v. Pacilica Police Dep't, 901 F.2d 696, 698 {9th Cir.
1990} (foltowing DeShaney and dealing with an action alleging wviotation of due
process and equal protection rights arising from the failure of police to protect plaintiff
against bealing and harassment by her estranged hushand).
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2, Canada

aintiff in Doe v. Board of Commissioners of Police for Municipality ::.-f
Lh:rrpo'poﬁtan Toronto'™® was sexually assaulted by a man \:v!'to had previ-
ously atiacked several other women in her neighborhooc_l. $ T!'le plaintiff
sued the investigating officers in charge of the case, the poh?e chief, and the
Board of Commissioners of Police, raising two causes of action: the first was
framed in tort, and the second was for a declaration that her right to security
of the person and her right to equal protection of the law unde.f sections 7
and 15(1) of the Canadian Charter had been violated.’® A motion lo strike
the claim of action was initially dismissed,'* and the defendants appealed
t this decision.
agai?sh plaintiff alleged that her right to equal protection of the law under
section 15(1) of the Charter was violated: the defendants had a legal duty to
warm her of impending danger, yet they chose not to warn her because of a
stereotypical (and therefore discriminatory) belief that as a woman, she and
others like her would become hysterical and “scare off” the attacker. As' ;
result, the police turned her into bait without hgr knowledgg or consenl..
The plaintiff also claimed that she was deprived of her right to security
of the person under Canadian Charter seclior_v 7 The defendants cl'!ose a
policy that favored the apprehension of the criminal over her protection is
a potential rape victim and knowingly placed her security interest at risk.
Therefore, she was deprived of her right to security of the person ip a
manner that did not accord with the principles of fundamental justice:
*ltlhese principles, while entitled to broad and generous interpretation,
especially in the area of law enforcement, could not l‘!i lsa:ud to embrace a
discretion exercised arbitrarily or for improper motives.”" .
The defendants in tum submitied that the Charter had no applrcatlor_!,
based inter alia on the following reasons: *(1) The purpose of the C h::lrfer is
to limit state action . . . Here, there was no state action that cat:f:.;d injury to
the plaintiff. The harm she suffered was caused by her attacker.”'*? The ctl).l%lﬂ
agreed that the Charter placed no obligation on the state to ensure that life,
liberty, or property did not come to harm through means other than state

156. Doe v. Bd. of Comm'rs of Police for Municipality of Metro. Toronto, Marks, Derry and
Cameron (1990), 1 C.R.R. {2d) 211 (Ontarko Div. Ci.).
157, K. at 111-13,

:;g Suee Doe v. Bd. of Cormm'rs of Police for Metro. Taronio e al., 11989] 58 DL .R. 396,
446 (Can.} ed and perhaps

- iff argued that 3 man would have been warned and pe
160. ln' a 4‘-3' -P . The plaintifl arg Il to danger to hels capture the criminal; she was

PR
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aclion." However, this case involved the imposition of a positive duty by

the Police Act™ 1o preserve the peace, prevent crimes, and apprehend

offenders.’ The coun further found that the defendants’ failure to perform

a duty mandated by law for improper reasons may conslitute an infringe-

ment of the rights guaranteed by sections 7 and 15(1) of the Charter.'*
The defendants also argued that

{2} lelven if the failure to act on the part of the state could give rise to a Charter
violation, such a claim should be narrowly limited 10 cases involving a
special relationship between the state and the victim. This relationship can
only exist when the victim Is in the custody, or comrol of the state 'V’

In terms of this proposition, a constilutional duty to assume responsibility for
the safety and well-being of an individual only arises when the state takes a
person into custody and holds that person against his or her will. The court
found once again that this argument did not apply here: “The positive duty
here which requires govermment officials to act arises under s. 57 of the
Police Act. Whether a special relationship exists or not will depend on the
circumstances of each case. . . . the allegations here support such a
finding."'* Accordingly, the Ontario Divisional Court dismissed the ap-
peal.'®?

Although the value of this decision is limited by the nature of the
proceedings (this was an application in fimine and the court was at pains to
point out that the decision merely entitled the plaintiff 1o continue her
action), it offers an interesting approach to the issue of state responsibility
where state agents fail to perform protective duties, especially when
compared to the decision of the US Sapreme Court in DeShaney.

3. Summary

The decislons discussed above allow for a number of useful observations. It
appears that under US and Canadian law there are certain obsiacles to a

finding of state responsibility for failure of state agents to perform protective
duties:

163. i at 17,

164. Police Act R.5.0. 1970, c. 1081.

165. Doe, 1 CRR. (2d) 2t 218.

166. id. at 218-19,

167, id. at 216, in bath arguments, the defendanis ched the US declsion In DeShaney v.

Winnebago County Department of Soclal Services, 489 U.S, 189 (1989) in support. id.
at 217-18.

168. i at 18,
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i 1, affirmative duty to
The reluctance of the US courts to recognize a general, ve
@ protect women and other vulnerable groups against violence {arising fr:hm
the constitutional recognition of the rights to life, 'llbeﬂy, and property). The
Canadian court overcame this difficulty by holding that such a duty arose
from the Canadian Police Act.

it i i ing security of the
The close association of the right to Tiberty (_encornpas_s!ng-
® person} with other so-called “due process” ﬂghls—_-faahlallng the cond_ui
sion in DeShaney that the state only has a protective duty where a specia
relationship has been created by deprivation of liberty through arest or
detention.

{¢) The reluctance to acknowledge state responsibility for yiolence commilleld
by private persons. (The US approach, taken to its logical e?lreme. would
entail that as long as the violence is not caused or sanctioned by state

action, the state has no duty to intervene.)

s g . he
this will ultimately be a matter of judicial rr_!lerpretahop, v
::::h;:ts ';ormulalion of section 12{1}(c} of the South African Conshslr::ui:)ar:
tread in conjunction with sections 7 and 39(1)(b)) should prevent st
i ies in the South African context. )
d'mtlz::l:;we: first place, the Constitution clearly separales_ the ngfh;g be f;:s
from violence from the “due process” aspfecls of the. right u:nf T o‘;;ic d
security. Secondly, section 12( Hio ti;lecalrlyi mclude:. v:r,o';:f:?h ;og::’ ::; bl or
i rces in its ambit. In the third place, sectto )

'lr::'a‘llfltae}se i:zlllear that the state’s responsibilities e_xlend be?'?nd ?l du_ty to r?rf‘raar;
from viotating this right through state aclion, a.ddmona y mu:os cgon
positive duty to protect this right as well. In l!ne ur_ﬂerpret.?non':) ﬁﬂ_in
12(1)(c), a South African courl should also C(.)ﬂSId!?r intemationa a\: n
which case, the above-mentioned human rights |n'slrum.enls provi ; cand
evidence of wide-ranging obligations to protect, |nve§l;‘gal'r‘e, ;')um:o ,
compensate for acts of violence. This also accords with § t:’e lei pm osed
madel discussed earlier in which the s!ate would have.da de o avoid
violation of rights, to protect from violation, and to provide aid w

rights have been violated.'"

V. IMPLICATIONS OF SECTION 12(1}C) AND
PROVISIONS OF INTERNATIONAL LAW

in conjunction with the

implicati i i ion 12(1)0),
The implications of the inclusion of section 12( P voaching,

obligations imposed under internationa! human right

170. 5. Arr. Coest. (1996) ch. 2, § 39(1Hb).
171. Suus, supranote 1, at 13.
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The duties resting on the South African state extend beyond responsibility
for the failure of police and other state actors to take protective action. i one
looks at the full ambit of the duties to protect, investigate, punish, and
compensate, pervasive legislative and other measures are required to
alleviate current shortcomings in South African law. This article does not
seek to perform a comprehensive audit of existing provisions, policies, or
practices in the different spheres of government activity that might be
affected by the obligations to address violence against women. It is
sufficient to note that these duties affect state action on both micro and
macro levels, ranging from obligations to develop national plans of action to
promote the protection of women from violence'? to eflective intervention
in individual cases.

One area in which South African law is currently deficient is the duty to
punish violations. Strong evidence exists that the cautionary rule that
applies in sexval offense cases'”” seriously undermines the successful
prosecution (and by implication, punishment) of offenders in rape cases.'”*
The cautionary rule permits the court “to exercise an excessive level of
discretion in deciding whether to believe women who allege that they have
been raped.”'”5 In obstructing the effective prosecution and punishment of
offenders, this rule significantly undermines the right to be protected from
sexual violence. In addition, the cavtionary rule as it applies here also
infringes on the provision prohibiting discrimination against women—
especially the guarantee of equal protection of men and women under the
law. Various parties, including Human Rights Watch,'”¢ have urged for the
abolition of this cautionary rule.'”” The test used to evaluale evidence
should be the same as for other assauvlt offenses.

The implementation of comprehensive measures to address violence
against women clearly will require a high level of commitment of govern-
ment and other resources. Such measures will affect the activities of various
government departments, such as justice, Welfare, Health, and others.

172,  See Violence Declaration, suprs note 2, ant, 4le); Beijing Platform, supra note 12,
19 125(g), 125(j. .

173.  See Hormuan & ZrveeeT, supra note 5,

174.  SeeSingh, supra nole 122, at 137-38; Hansson, supra note 123, at 185-86; Ross, supra
note 3, at 14,

175,  Human RicHms Warow, supra note 57, at 102,

176, Id at 10). ’ :

177. See, eg., Hamson, supra nole 123, al 186; Pamela-Jane Schwikkard, A Critical
Overview of the Rules of Evidence Relevant to Rape Trials in South African Law, in
Wosin anp mr Law 212 {Saras Jagwanth et al. eds., 1994). Interestingly, the same
cautionary rule fell foul of the Namibian Constitution In S v, D, 1992 {1) SACR 43
(Nm). An attempl to raise the same issue in South African Jaw was umuccessful. See

Sv. M. 1992 (3} SACR 188 (W}. It should be noted that 1his maner was heard before
adoption of the tnderim Constitulion in 1991,
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Therefore, the government must clearly acknowledge its obligations under
international faw and the implications of section 12{1){c) and then effect
integrated initiatives to translate these obligations into policy.'™

The next few months should prove lo be indicative of the levels of the
South African government’s commitment in this regard. Under the Women’s
Convention, the government is due lo report within a year of ratification.'™
The Beijing Platform also requires govemments to have developed their
implementation strategies by the end of 1996.'® An examination of the
reporis submitted by the South African government under the Women's
Convention and the Beijing Platform should indicate whether the govern-
ment is meeting the standards set in the various international instruments.

One should not underestimate the participation of other roleplayers in
ensuring that these commitments are met. Although the Human Rights
Commission and the Commission on Gender Equality will be instrumental
in overseeing compliance with these duties, nongovernmental organiza-
tions will continue to provide the major influence in galvanizing govern-
ment action (and compiling information on noncompliance with obliga-
tions).'®' Therefore, the government should incorporate cooperation and
consultation with the various nongovernmental organizations and research
institutions active in this field into its initiative.'®?

The recognition of the right lo be free from violence and the acknowl-
edgment of concomitant obligations to prevent, investigate, punish, and
compensate for acts of violence against women should merely be seen as
the first step in the process; the South African government must now uphald
ils international obligations and “summon the political will"'" to ensure that
women are eflectively protected from violence.

178. S, Asn. Coven. {1995) ch. 2, §12(1)c). The South African Department of Wellare has
produced a post-Beiling repori setiing oul the responsibilittes of each government
depariment under each strategic objective. Wel{are Report, supra note 74, at 4-26. It is
not, however, clear which povernment structure(s) will be responsible for overseeing
implementation of these proposah. id. at 3.

179. Women's Convention, supra note 13, anl. 18.

180. Beljing Platform, supra note 12, 1 297,
181. See, e.g., Kenneth Roth, Domestic Viokence as an Intemnational Human Rights Issue, in

Huasw Ricrrs o Wosan: Nanosat ano irpmuanona Preseecmvas, sipra nole 21, at 336-39
(nating the role of human rights and women's rights organizations in monitoring state
compliance with human rights normns).

182, See Sharon Sianton & Margol Lochrenberg, jusfice for Sexual Assault Survivors (lnstitute
of Criminclogy, Unhversity of Cape Town, §. Afr.), 1994, at 68-69 (on file with author)
{commenting on the instiulion of 2 specialized sexual offenses court at Wynherg {Cape
Town) as an example of stale “innovation™ wilhout sufficient prior consultation); see

w—supranote 57, a1 119 n.24.

HUMAN RIGHTS QUARTERLY

The Maastl:icht Guidelines on Violations
of Economic, Social and Cultural Rights

INTRODUCTION

On the occasion of the tenth anniversary of the Limbu i
Implemen!alion of the Intemational Covenant on Ecor‘l';opr:ir::{’:":s’l::i:ln a'rl::
Cl:llli.ll'al Rights (hereinafter *the Limburg Principles™), a group ;)f more than
thirty expert.s met in Maastricht from 22-26 January 1997 at the invitation of
the Inlernall_onal Commission of Jurists (Geneva, Switzerland), the Urban
:Vlorgan lnslalu.le for Human Rights (Cincinnati, Ohio, USA) an& the Cenire
'Sr Human Rights (!f ll.re Faculty of Law of Maastricht University {the
(:.rlht_!flands]. The objective of this meeting was to elaborate on the Limbuy
Principles as regards the nature and scope of violations of economic socirgl
and ;::‘I!lural rights and appropriate responses and remedies ' ’
participants unanimously agreed on the following puideli i
they undf:fst.and to reflect the evolution of inlernalionagl ?::vdes'!:cees T;!'!lcﬁh
These gmd?lmes are designed to be of use 1o all who are concerned will';
t{nﬂerslandang and t.:le.lefmining violations of economic, social and cultural
rig ls.ant_i in providing remedies thereto, in particular monitoring and
adjudicating bodies at the national, regional and international levels,

I. THE SIGNIFICANCE OF ECONOMIC, SOC
CULTURAL RIGHTS » SOCIALAND

1. Since the Limburg Principles were adopted i
. e | in 1986, the i
::;;:I ::hc:!nd;‘uons l‘:vve declined at alarming rates for over 1.6 g?lmr;i):?:
¥ have advanced also at a dramatic pace for more than ’
; \ a quart
lc;.f th;;- wo':ld 5 populalnon."The B8ap between rich and poor has doull:lead :r:
m: fast l'ree decades, with the poorest fifth of the world’s population
elving 1.4 percent of the global income and the richest fifth 85 percent,

1. UNDP. Hiirman Peeoalomem e 85 e o oo



600D SEX AND BAD SEX: THE REPRESENTATION OF SEXUALITY IN THE
LAW OF EVIDENCE

We all love to talk about sex. To think about it. Sexuality is one of the primary driving
forces of all human behaviour. Even the law talks about sex. This presentation will focus

on the way in which sexuality is depicted through an analysis of a number of evidence cases.

T want us to consider the following questions:

1, How is human sexuality constituted? Where does our information about sexuality
come from? Is it primarily biological or social constructed?

2. How is sexuality represented or constructed in legal discourse? What does the law
teach us about sex?

3. Should sexuality be regulated by the law? (normative question)

Sexuality is fundamental to the organization of human identity as well as to sociel
relationships. It is the intersection between nature and culture and is a highly contested
site. Consider that sexuality is:

* the site of women's oppression (male sexual violence in the form of rape)

* the site of difference between men and women (equality issues)

* the site of potential connection between men and women (heterosexual sex)

* the site of the private

* the site of powerlessness and potential power

* the site of privilege through the obeying of societal norms of heterosexuality,
family, social institutions

* the site of reproduction

* the site of pleasure.

Feminism also has an ambivalent relationship to sexuality. Sexuality is contested by
different feminists who disagree about whether sexuality is the source of women's
oppression or women's power and liberation.

Catharine MacKinnon, a radical feminist legal scholar begins one of her most important
pieces of writing calied 'Dominance and Difference’ by saying 'sexuality is to feminism what
labour is to Marxism: that which is most one's own and that which is most taken away.’

Is this true? Is sexuality 'our own'? Where and how do we learn about sexuality?

parents

peers

sex education at school

pornography

erotic literature/movies/art/poetry

experience

*¥ *» * X »

From each of these encounters, we learned a 'sex rule.
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Can you write down in one sentence what you learned about sex from each of these sources.
Eg. women do not have sex with women
_men do not have sex with men

women do not take the sexual initiative

masturbation is wrong

only sex for the sake of reproduction is ok

sex should only take place in marriage

it is not important if I (as a woman) do not experience sexual pleasure as long as my

partner does

sex should only take place between people of the same race/class/religion

oral sex is dirty

anal sex is sinful (Sodom and Gemorrah)

Do you notice that before you even experienced your sexuality that it was represented to
you, and rules about sex were transmitted to you even if that rule was reinforced by the
fact that you were born into a nuclear heterosexual family environment? These sex rules
create a paradigm of GOOD SEX (marriage, reproduction, love) versus BAD SEX (for any
other reason or in any other context).

HOW DOES THE LAW PARTICIPATE IN REINFORCING GOOD SEX V BAD SEX
NOTIONS?

1. The low criminalizes certain sexual activity and this reinforces the idea that these
forms of sexuality are bad: eg. Sex with minors, until recently gay sex, sex between
family members (even when these sexual acts are freely chosen by consenting
adults and the crimes are victimless).

2. The language law uses to talk about sex is confined to what is 'natural’, 'decent’ and
'moral.’ Law thinks about sex in terms of morality, not in any other way (eg, in the
language of erotic pleasure). The notions of 'indecency, and ‘immorality’ are never
defined.

3. The law talks about certain forms of sexuality through the language of ‘danger’ and
the need to protect’ the sexuality of certain vulnerable members of society, so the
law has rules about sex with children, animals and women without their consent.

4, There is an absence of the language of sexual pleasure in legal discourse.

SEXUAL OFFENCES ACT

Section 20A: Acts committed between men at a party and which are calculated to stimulate
sexual passion or to give sexual gratification are prohibited.’ “Party” means any occasion
where more than two persons are present. (Do you notice how your mind suddently conjures
up the scenario - like being told not to think about a purple elephant?)




Number of evidence cases which represent sexuality:

1

INFIDELITY/SEX ACROSS RACIAL BARRIERS

R v D 1958 (4) SA 364 AD

Facts: European male convicted on 4 counts of having illegal intercourse with

different native females in contravention of the Act.

“In each case the native female testified that she was employed as a kitchen maid

by the appellant’s wife, that the appeliant came into the kitchen at 5.30 am clad in

his pyjamas and dressing gown, that he suggested intercourse and finally achieved

his purpose in the pantry while his wife was still asleep in their joint bedroom.” (At

368 D-F)

What messages about sexuality are transmitted?

= language of secrecy, consent ‘suggested intercourse’ contrasted with the
language of coercion ‘finally achieved his purpose (male sexuality as
uncompromising, driven)

* Female sexuality as passive yet willing (Native females) or frigid and

» innocent (sleeping wife)

In this case, evidence of propensity is usually not allowed because it leads to

forbidden line of reasoning that the person is of a bad character , therefore

evidence of 4 other maids excluded (protection of maie infidelity)

PORNOGRAPHY / INDECENT ASSAULT ON YOUNG GIRLS

R v W 1947 AD 708

Man charged with a number of accounts of indecent assault and rape with
schoolgirls between ages of 12-16. Offences included him touching the girls high up
between their legs/thighs.

Qu: could evidence of an extremely filthy book found in the accused's possession be
led? Could it be reasoned that the possession of such a book could show that the
possessor was a man with the same propensity as that of a man whe indecently
assaults young giris?

Reading judgement, we are never informed what the contents of the book are, but
there is a baffling intriuge and mystique around the contents of the book which we
are told are 'of an indecent character, 'extremely fitthy and 'French.’

We are aiso told that the accused had semen stains on his trousers, which he
explained away by informing the court that he and his cohabiting partner, Mrs
Adinall {married? To whom - we are never told}, had intercourse while he was
wearing those trousers. The court upheld an objection to the question by the
prosecution, ‘Do you do anything else in your spare time at home except having
intercourse with her?’

Sex rules?
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possession of a book of this nature is bad (unhealthy)
having sex with a married woman is bad (Mrs Adinall)
whilst it is bad to have sex with young girls, the language used to describe
these acts is sexually provocative

* having too much sex is bad (especially where you leave traces of that
activity on your trousers)

HOMOSEXUALITY / PAEDOPHILIA

Thompson v the King 1918 AC 221

Qu of identity of the accused who committed acts of indecent assault on young

boys. On his person were found powder puffs and in a locked drawer in his room,

indecent photographs of young boys.

He paid the boys and gave them each a shilling and told them to come back to 'do it

again.’

When he was searched, powder puffs are found on his person. Tt is stated that

powder puffs are some of the things with which persons who commit abominable and

indecent crimes with males furnish themselves for the purpose of carrying out their
criminal designs. For what purpose could the prisoner carry upon him on this day the
powder puffs? He could not, by them, promote the cause of charity or cleanliness.”

(At 230)

Sex rules:

» purpose of powder puffs is never revealed in the judgement, yet they are
continuaily referred to in sinister tone. By not revealing the purpose of the
powder puffs, one of 2 assumptions are made: either it is assumed that
everyone already knows what they are used for or they don't want people to
know because they might be encouraged to try them out for themselves.

* Lord Atkinson says, *...it might have come into his possession when he was
young and foolish, and that even if his character was then ever so depraved
or reckless or criminal as the possession of the documents might indicate,
he may have long since repented and reformed and become of blameless life
and character.’ (Language of repentance, religious rebirth)

* paying boys to do it again - this man's sexual urge as insatiable, wanting
more.
INCEST

R v Ball 1911 AC 47

Brother and sister living together as husband and wife. Did incest take place on a
particular night? Evidence that they lived together in a house with only one
furnished bed: ‘there was in the bedroom a double bed which bore signs of two
persons having occupied it.' (What are the signs of 2 persons occupying a bed?)
Could evidence be led that they had a child together?

Held that the evidence was admissible for the object of the evidence was to
establish that the defendants had a ‘quitty passion’ towards each other and to rebut
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the defence of an innocent association as brother and sister.

Sex rules?
* language of innocence and guilt - victimiess crimes, nonetheless incest makes
you guilty.

5. BUGGERY AND INCITEMENT TO BUGGERY
Boardman v DPP 1974 3 AIl ER 887
Schoolmaster inciting schoolboys to commit acts of buggery.
Court held that it was not 'merely a straightforward case of a schoolmaster
indecently assaulting a pupii, but there was an unusual feature in that a grown man
had attempted to get an adolescent boy to take the male part while he himself
played the passive part in the acts of buggery.”

Sex rules? _

* caurt has ideas about what is a ‘normal and straightforward' assault and the
assailant should always be the penetrating party

* male sexuality is aggressive and not passive

Implicitly, the law of evidence, through legal discourse has provided us with a series of sex
ruies which delineate which types of sexuality are acceptable and which are not. These
judgements are laden with assumptions, stereotypes and an anxiety about too much sex,
or the power of human lust. However, there is another assumptian that is muted, which is
that people should be engaging in sexual behaviour albeit under certain defined and
contained circumstances. What about sexual abstention? Is this an acceptable form of
sexuality or would the law regard this as aberrant sexual behaviour?

Shoutld the law reguiate sexual behaviour?

What principled reasoned grounds are there for state regulation of human sexuality?
Should ail forms of human sexuality be expressible, regarded as legitimate sexual
identities?

* Should we legisiate that desire for sex with a person of the same sex is prohibited
(homosexuality?)
* Should we legislate that certain forms af sexual play are not lawful?

Gayle Rubin: 'Ultimately, of what possible social significance is it if a person likes
to masturbate over a shoe?' (Fetishism)

* Should we prohibit sex between grown men and boys?
* Should people be prohibited from having sex with animals?
* Should brothers and sisters be prohibited from having sex? If so, why? What are

we protecting? What are our social assumptions abaut incest?

* Should people be prohibited from dressing up in whips and chains and engaging in
sado masochistic sexual practices? If so, why? What are we afraid of ?

* Should oral or anal sex be regulated? Why?

* If people want to urinate or defecate on one another as part of their sexual
practice, should the law regulate this behaviour? If so, why?

03



LESBIAN AND GAY YOUTH IN LAW

by Angelo Pantazis
Draft. Not to be quoted or cited without the author’s permission.

'T think the trick is to say yes to life.’
— James Baldwin'

ASSUMPTIONS

In decisions concerning the rights of lesbian and gay parents, courts invariably assume
that the children in question are heterosexual® and consider whether the parents’
homosexuality might change their children’s sexual orientation.’ The truth is that lesbian and
gay youth do exist. By lesbian and gay youth, I mean youth who identify themselves as
predominantly lesbian or gay or who will later come so to identify themselves, and do not
include basically heterosexually-oriented youth who have incidental homosexual
experiences.* Adolescent homosexuality is usually put down to the confusion of immaturity
and called a passing phase. While many homosexual children might never grow up into
lesbian and gay adults and many lesbian and gay adults may never have had homosexual

! James Baldwin: The Price of the Ticket (documentary), quoted in Charles Kaiser The
Gay Metropolis (1998) 3.

2V v V1998 (4) SA 169 (C) at 190F-G:

“The article to which I have just referred obviously deals in the main with the
rights of homosexuals to enjoy family rights which heterosexuals have enjoyed for
centuries. It is largely concerned with the rights of the homosexuals and not the
children, who form part of that “family unit™.’

3 Van Rooyen v Van Rooyen 1994 (2) SA 325 (W) at 328H: "With the nature of the
material with which one is dealing, the question of sexuality of the children will in the case of
the boy only commence as from now at some stage. This is not the stage yet when one can see
the scars. If some damage was done, it will show in due course.’

The myth is that lesbians and gay men seduce or recruit children because they cannot
have children of their own. The negation of this myth, if negation is needed, lies in the very
context of lesbian and gay parents’ rights vis-a-vis their children.

Generally on the assumptions of courts in custody and adoption cases in the United
States, see Teemu Ruskola *Minor Disregard: The Legal Construction of the Fantasy that Gay
and Lesbian Youth Do Not Exist’ (1996) 8 Yale Journal of Law and Feminism 269 at 290-
302.

4 Dennis A Anderson "Lesbian and Gay Adolescents: Social and Developmental
Considerations’ in Gerald Unks (ed) The Gay Teen: Educational Practice and Theory-for
Leshian, Gay, and Bisexual Adolescents (1995) 17 at 17.
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childhoods,’ the evidence of experience is overwhelmingly that there are homosexual children
and that many of them assume lesbian and gay identities in adulthood.®

Apart from the assumption that homosexual youth do not exist, courts in custody
cases also assume that it is undesirable for youth to be or become homosexual. In our world,
the basic view is that heterosexuality is regarded not just as the better form of sexuality, but
as the only form, as though there is no alternative.” At best lesbians and gays are folerated ®
Toleration means that heterosexuality retains its objectivity and superiority; lesbians and gays
are lesser people. In the face of such homophobia, it may seem safer to leshian and gay youth
to be invisible, to be “in the closet’. Invisibility justifies the assertion that the existence of
homosexual youth is impossible. The assumptions that homosexual youth do not exist and
that youth should not be homosexual are mutually reinforcing.

To assert the existence of lesbian and gay youth in the face of the assumption that
youth ought not to be homosexual is thus to assert that youth ought to be homosexual. *What
do queers want?” asks one writer and his answer is "not just sex’ but 'a necessarily and
desirably queer world’,’ meaning one in which homosexuality is not a sign of non-existence
or devaluation, but of equal value to heterosexuality, so that if, for example, lesbian and gay
parents affected their children’s sexual orientation, this would not matter. '

This article is basically in two parts. First, I look at the experience of lesbian and gay
youth, which shows us that the stigma that causes lesbian and gay adults so much harm is
similarly so for adolescents. The script for this sexual stigma is cultural and law is one of its
authors. In part two, [ suggest areas in which the law could be rewritten in order to improve
the lot of lesbian and gay youth.

5 Ruskola op cit note 3 at 282n60.

¢ This article does not advocate the prescription of a lesbian or gay, fixed identity for
homosexual youth any more than it does for that of a heterosexual identity, but the
desirability of the freedom to assume a lesbian or gay identity. "Heterogeneous spheres must
not only exist; they must be open and accessible, so that individuals are free to exit as well as
enter them and so that immersion in one context does not exclude others.” (N Rosenblum
Another Liberalism: Romanticism and the Reconstruction of Liberal Thought (1987) 126, as
quoted in Jeffrey Weeks Invented Moralities: Sexual Values in an Age of Uncertainty (1995)
79)

7 Ruskola op cit note 3 at 279.

* See Wayne Morgan & Kristen Walker ‘Tolerance and Homosex: A Policy of Control
and Containment’ (1995) 20 Melbourne University LR 202 at 204-6; Larry Caté Backer
“Exposing the Perversions of Toleration: The Decriminalization of Private Sexual Conduct,
the Model Penal Code, and the Oxymoron of Liberal Toleration’ (1993) 45 Florida LR 755.

* Michael Warner 'Introduction’ in Michael Warmner (ed) Fear of a Queer Planet:
Queer Politics and Social Theory (1993) vii at vii, Xvi.

'* See "How to Bring Your kids up Gay: The War on Effeminate Boys’ in Eve
Kosofsky Sedgwick Tendencies (1993) 154.
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LIFE

Jeffrey Weeks writes about the importance "of basing values in lived experience, and
of exploring the variety of human possibilities already apparent to us’.!' This section
summarizes the experience of lesbian and gay youth as it appears in the American social
science research.'? What little writing there is on the subject in South Africa paints a similar
picture of a social and emotional development that is different to that of heterosexual
adolescents.”> No account can paint a complete picture of the situation of lesbian and gay
youth, any more than it can of lesbian and gay adulthood, for attraction to the same sex covers
a wide range of people.

1t is controversial and far from decided what creates a homosexual orientation, be it
biology or socialization or some combination of the two. In recent years a lot of attention has
been given to scientific research which finds that homosexuality is inborn. These “scientific
facts’ have given rise to divergent responses. One is to tolerate lesbians and gays for being
what they cannot help being, or to recognize a biological basis for the sexual diversity of
actual experience. Another is to deny the relevance of the “scientific fact’ to the perceived
immorality of homosexuality, and even to contemplate the eradication of homosexuality
through the surveillance of foetuses with the “gay gene’. The conflict of response to the same
“scientific fact’ shows that “biology is amoral; it offers no help distinguishing between right
and wrong. Only people, guided by their values and beliefs, can decide what is moral and
what is not.’' It shows that it matters less what science tells us is the cause of homosexuality,
and I accordingly do not grapple with the question in this article; it matters more what values
we place in the sphere of homosexuality.' Sexuality, as distinguished from sexual desire, is a

" Op cit note 6 at 53.

2 Good surveys of the literature are made in Michael Radkowsky & Lawrence J
Siegel 'The Gay Adolescent: Stressors, Adaptations, and Psychosocial Interventions’ (1997)
17 Clinical Psychology Review 191; Cleta L Dempsey "Health and Social Issues of Gay,
Lesbian and Bisexual Adolescents’ (1994) 75 Families in Society: The Journal of
Contemporary Human Services 160. An excellent journalistic account is Kurt Chandler
Passages of Pride: True Stories of Lesbian and Gay Teenagers (1995). Fictive and non-
fictive narratives are collected in Bennett L Singer (ed) Growing up Gay / Growing up
Lesbian: A Literary Anthology (1994); Ann Heron (ed) Two Teenagers in 20: Writings by
Gay and Lesbian Youth (1994).

13 Books: Gordon Isaacs & Brian McKendrick Male Homosexuality in South Africa:
Identity Formation, Culture, and Crisis (1992); Mark Gevisser & Edwin Cameron (eds)
Defiant Desire (1994), especially sections 3 and 6; Matthew Krause (ed) The Invisible
Ghetto: Lesbian and Gay Writing from South Africa (1993). Newspaper articles: *Young
Homosexuals Want a Better Deal’ Cape Times 7 April 1998; "Gay, Lesbian Youth Battle to
Come Out’ Cape Argus 4 June 1998; “Gay Pupils Harassed’ Natal Mercury 12 April 1999.

' Dean Hamer & Peter Copeland The Science of Desire: The Search for the Gay Gene
and the Biology of Behaviour (1994) 214.

1* Weeks op cit note 6 at 8.
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product of discourse, not science; it is political, which is why it is a site of such contestation."

Regardless of the origins of homosexual desire, the scientific writing describes lesbian
and gay identity formation as a series of stages in psychosocial development, mainly as
remembered by lesbian and gay adults. One of the most commonly referred to models is the
four-stage model of Richard Troiden."” The stages are sensitization, sexual identity confusion,
sexual identity assumption, and commitment. The first stage, sensitization,'® occurs before
pul 1% and refers to the children’s sense of being different from other children on the basis
of their gender-inappropriate behaviour and interests, and rarcly because they perceive
themselves to be sexually different, having little or no sense of homosexuality and
heterosexuality as categories.

The second stage, identity confusion,®® spans adolescence, when lesbian and gay youth
experience homosexual arousal, erotic imagery, romantic attachments and physical acts. Now
they see themselves as sexually different and begin to associate this sense with being lesbian
or gay. They have heterosexual experiences too. Their confusion during this time about their
sexual orientation is less a matter of uncertainty about their true orientation and therefore not
an opportunity to intervene to attempt to redirect sexual orientation;*' much more is it the

' David M Halperin Saint Foucault: Towards a Gay Hagiography (1995) 40-2.

7 Richard R Troiden "The Formation of Homosexual Identities’ in Gilbert Herdt (ed)
Gay and Lesbian Youth (1989) 43. There is nothing essential about the division of stages in
Troiden’s model; what is important is the development outlined, which is also reflected in
other accounts of lesbian and gay identity formation. See also Anderson op cit note 4; Mary
Jane Rotheram-Borus & M Isabel Fernandez "Sexual Orientation and Developmental
Challenges Experienced by Gay and Lesbian Youths’ (1995) 25 Suicide and Life-threatening
Behaviour 26.

'8 Discussed in Troiden op cit note 17 at 50-2.

% The social science research is specific about the age of lesbians and gays in the
various stages of their development. I have chosen to be unspecific and to generalize by using
terms such as puberty and adolescence, for three reasons. First, the specific ages vary from
study to study. Second, the ages will vary between communities, for exampie there may be
quicker development through the stages in urban communities which have a lesbian/gay
subculture. Third, there is also a quicker development through the stages today than there was
in the past, and this seems to accelerate with the years. It is in part for this reason that lesbian
and gay youth are a relatively new phenomenon in life and a relatively new issue in
lesbian/gay studies. On the last two reasons, see further the text below.

Generally, gay males pass through the various stages at lower ages than lesbians.

2 Discussed in Troiden op cit note 17 at 52-8.

! Richard A Isay Becoming Gay: The Journey to Self-acceptance (1996) 67. On the
reverse situation, Isay at 69: 'whereas heterosexual adolescents may have occasional
homoerotic impulses and fantasies, they enter adolescence believing they are heterosexual
and generally remain convinced of this. Homosexual boys usually enter adolescence hoping
that they are heterosexual, and it is only during late adolescence or early adulthood that they
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result of attempting to reconcile their homosexual feelings with the negative stereotypes
society presents to them of homosexuality and which they internalize. Isolation is one of the
most serious problems of lesbian and gay adolescents.?? They have little access to accurate
information on homosexuality and most of the information they come across stigmatizes
them. With negative information, they may think poorly of themselves; with little
information, they may find it hard to conceive of a future life (as a lesbian or a gay person).
The inferiority that lesbian and gay youth feel may influence all aspects of their lives and
make them insecure in their relations with others. It is difficult for them to discuss their
sexuality with their family and peers. Those who are open about their homosexuality often
face rejection (including being thrown out of the home), humiliation and violence —
especially at home and in school.” Adolescents typically develop a coping strategy to deal
with their stigmatization: they may deny their feelings to themselves or attempt to eradicate
them; they may attempt to avoid those feelings by assuming heterosexual roles* and anti-
homosexual poses; they may justify their homosexuality as “just a passing phase’; or they may
accept themselves as homosexual and seek out more information on homosexuality.
Emotional isolation is pervasive: "Am I the only one?” The adolescent may experience
depression, lack of self-esteem, self-blame, and feelings of guilt and failure. Both those who
are open and those who are not may react to the negative stance of society by withdrawing
(including running away from home) from familial, peer, school and other social life; and by
engaging in dangerous and destructive behaviour such as alcohol and drug abuse and
prostitution; and by committing suicide.?

The third stage of lesbian and gay identity formation, identity assumption,® is
accomplished in late adolescence or early adulthood. Now lesbians and gays identify as
lesbians and gays to themselves and to at least some others, mainly other lesbians and gays.
This is the start of the process of "coming out’, a process which really never ceases because
every new social encounter raises the issue of coming out. Lesbians tend to define themseives
as lesbian through meaningful emotional involvements with other women; gay males as gay

are able to acknowledge their sexual orientation.’

% On isolation, see A Damien Martin & Emery S Hetrick *The Stigmatization of the
Gay and Lesbian Adolescent’ (1988) 15 Journal of Homosexuality 163 at 165-74.

2 See Neil W Pilkington & Anthony R D’Augelli *Victimization of Lesbian, Gay, and
Bisexual Youth in Community Settings’ (1995) 23 Journal of Community Psychology 34. At
55: "These findings reflect the core psychological dilemma facing lesbian, gay, and bisexual
youth. On the one hand, non-disclosure has been associated with feelings of alienation,
dishonesty, frustration, shame, and futility, as well as health problems such as ulcers and
hypertension .... On the other hand, disclosure results in victimization.’

* *Even those who hide successfully are socially isolated because the fear of discovery
becomes an integral part of their lives.” (Martin & Hetrick op cit note 22 at 170)

% See Gary Remafedi (ed) Death by Denial: Studies of Suicide in Gay and Lesbian
Teenagers (1994).

% Discussed in Troiden op cit note 17 at 59-63.
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in sociosexual contexts such as gay gathering places. Self-definition as lesbian/gay is almost
inseparably linked with first social contact with other lesbians and gays. Where this contact is
positive, be it with peers or adults, lesbians and gays obtain information about homosexuality
which may cause them to re-evaluate their view of it in a more favourable light. *“Experienced
homosexuals provide neophytes with role models from whom they iearn: (a) strategies for
stigma management; (b) rationalizations that legitimize homosexuality and neutralize guilt
feelings; (c) the range of identities and roles available to homosexuals; and (d) the norms
governing homosexual conduct.’”” Lesbian- and gay-identified people now cope with their
stigmatization by: not engaging in any homosexual activity (which may result in self-hatred
and despair); or by leading double lives, being out only to certain people, mainly
homosexuals; or by immersing themselves in the lesbian/gay subculture, which gives them a
sense of belonging and ends their sense of isolation.

The fourth stage, identity commitment,?® begins in adulthood, though many lesbians
and gays do not reach this stage. Commitment means integrating their homosexual identity
into a positive sense of self. Their sexual orientation is now more than just a matter of sexual
attraction and more a way of life. Their sexual orientation is valid and normal, they are happy
with it and most would not want to change it. A same-sex love relationship provides
emotional satisfaction as well as physical gratification. They come out to more people, in
widening circles that include heterosexuals. Lesbians and gays now manage the stigma that
attaches to them: by neither announcing nor denying their leshian/gay identities to
heterosexuals, keeping their private lives private to the lesbian/gay subculture; or by taking
care that their homosexuality does not assume undue importance and that it is respectable; or
by celebrating their homosexuality, attempting to change the ways other think about it.
Commitment to lesbian/gay identity is a continuous process that may waver over the years.

It should emerge from the above summary of lesbian/gay identity development that
sexuality — sexual conduct and identity — is socially determined. Lesbians and gays try to
understand the raw material of their sexual desires in terms of the various meanings society
gives to those desires. It is as if desire were a fluid thing and society labelled it, stabilized it
into patterns. Lesbians and gays come to see these patterns and take a stance towards them.?
Ideally and basically, they learn that it is society which is at fault, not they, that their sexual
orientation is healthy and normal, and that the problems they experience are the result of
heterosexism in society.®

The above summary is based on the backward glances of today’s adults. A new
phenomenon® is teenagers who identify as lesbian and gay, who do not wait until their late

# Troiden op cit note 17 at 61.
 Discussed in Troiden op cit note 17 at 63-8.
? Troiden op cit note 17 at 44-5; Bill Marshall Guy Hocquenghem (1996) chap 2.

* Foreword by Gerry E Studds to George Weinberg Society and the Healthy
Homosexual (1991) ix.

3 Much of this paragraph derives from Gilbert Herdt & Andrew Boxer Children of
Horizons: How Gay ard Lesbian Teens are Leading a New Way Out of the Closet (1996). See
also Gilbert Herdt Same Sex, Different Cultures: Exploring Gay and Lesbian Lives (1997).
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adolescence or early adulthood to come out. This lowering of the age of coming out is due to
the presence of a larger, visible, more powerful community of esbian and gay adults who
have fought for important political and social changes. The new youth show us that
homosexuality is not just "a subjective state of individual desire for erotic contact with
persons of the same gender’, but also the basis for "a significant cultural category of identity
involving soctal, political, and economic practices and social institutions that are above and
beyond individual actors’.*? They show us that coming out is not only a lone, personal act,
whereby one acknowledges something to oneself and to others. It is also a social process that
depends on role models, accurate, positive information and spaces in which to socialize as
lesbian/gay. Youth can now conceive of growing up to lead lesbian and gay lives, instead of
their homosexuality having internal life alone. When these youth are confused, it is not about
whether they are homosexual or not, but how to build a socially acceptable role based on their
homosexual desires that is also valuable to them. They really compress the second, third and
fourth stages above into a shorter period of time. The adult lesbian and gay community has in
large measure traditionally been ignorant of and indifferent to lesbian and gay youth in part
because of a fear of being accused of seducing young people into homosexuality, for one of
the myths about homosexuality is that of homosexual "recruitment’.*” There is some truth in
this myth in this sense: Youth realize that they are homosexual (are born such, if you like) but
they become lesbian or gay, they learn to be lesbian or gay. In this article ] mostly use the
word "homosexual’ to refer to a kind of desire and the words 'lesbian and gay’ to refer to an
identity that can be constructed on that desire. The lesbian/gay community and its influences
on the Jarger community help homosexual youth conceive of lesbian and gay identities for
themselves.

It was to combat this social influence that in the United Kingdom s 28 of the Local
Government Act* was passed. It reads:

‘(1) A local authority shall not

(a) intentionally promote homosexuality or publish material with the intention of
promoting homosexuality;
(b) promote the teaching in any maintained school of the acceptability of
homosexuality as a pretended family relationship ....

The language of this provision conceives of homosexuality in the social sense of lesbian/gay
identity that I describe above. It implicitly recognizes the existence of bomosexual desire but
would not want the homosexual to develop, through “teaching’ and proselytization, into a
lesbian or gay adult. Law is, of course, one aspect of the socio-cultural arrangements that
"define what sexuality is, the purposes it serves, its manner of expression, and what it means
to be sexual’.®® Should the attitude of the law in South Africa to the homosexuality of youth
be to discourage the development of a lesbian and gay identity outlined above? No. The
experience of lesbians and gays presented in the social science research says that it is

3 Herdt Same Sex, Different Cultures op cit note 31 at 12-3,

3 See Glen Retief ‘Keeping Sodom out of the Laager: State Repression of
Homosexuality in Apartheid South Africa’ in Defiant Desire op cit note 13, 99 at 105-6.

“ 1988.

% Troiden op cit note 17 at 44.
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important to the psychological and emotional good health of homosexuals that they be free to
move beyond the suffering and condemnation I touch on in Troiden’s second stage of identity
confusion® and assume lesbian and gay identities which they incorporate into a positive self-
acceptance. Whereas homosexuality is usually regarded as a developmental failure,” I suggest
that the development from homosexual into lesbian and gay is a positive one.

There is support for this approach in the judgment of the South African Constitutional
Court in National Coalition for Gay and Lesbian Equality & another v Minister of Justice & -
others.®® In declaring various criminal prohibitions on gay sex to be unconstitutional, the
court said that they reinforced already existing societal prejudice and increased the negative
effects of such prejudices on gay lives.”” The serious psychological harm for gays included
anxiety, guilt and depression. It quoted the Supreme Court of Canada in Vriend v Alberta*°

"Fear of discrimination will logically lead to concealment of true identity and this

must be harmful to personal confidence and self-esteem. Compounding that effect is

* Some of the more recent research has criticized social scientists for emphasizing the
problems of lesbian and gay youth at the expense of their promise. It is the lesbian and gay
youth who suffer most whom clinicians encounter, and thus researchers clinicalize’ lesbian
and gay adolescence (Ritch C Savin-Williams Gay and Lesbian Youth: Expressions of
Identity (1990) 182-5). One study, as an example of the contrary, has found that gay youths
do not differ in self-esteem level from that of heterosexual male youths (Savin-Williams *An
Exploratory Study of Pubertal Maturation Timing and Self-esteem Among Gay and Bisexual
Male Youths® (1995) 31 Developmental Psychology 56). '[T]here are clear signs that gay [and
lesbian) youth do not passively accept this suffering and condemnation, but instead make very
active paths to construct a gay [or lesbian] identity, to enter a gay [and lesbian] world, to work
for acceptance, and even challenge the heterosexual assumption® (Ken Plummer "Lesbian and
Gay Youth in England’ in Gay and Lesbian Youth op cit note 17, 195 at 209). This article
argues that support be given to these efforts.

*7 Isay op cit note 21 at 64. Isay, a psychotherapist, puts the ideal goal thus (at 78):
"Properly conducted therapy helps the homosexual adolescent

consolidate his sexuality by removing impediments that may have interfered
with his acknowledging his sexual orientation; particularly, the negative self-
perceptions that may have evolved from self-esteem injury due to early
parental neglect or rejection, later peer rejection, and social stigmatization, At
the close of adolescence, by 20, 21, or 22 years, the homosexual youth should
have the capacity to accept a variety of homoerotic fantasies, to be able to fall
in and out of love without too great disruption of his life, and to enjoy sex with
other men. With positive self-regard, he will value his own health and be
mindful of the health of his partners. Like the heterosexual adolescent, he
should ideally be able to experience himself as a loving, sexual person.’

* 1999 (1) SA 6 (CC).
3 Para 23.

“ Unreported, file no 25285, delivered on 2 April 1998, para 102, quoted in para 23 of
the Constitutional Court judgment.

\Ch




9

the implicit message conveyed ..., that gays and lesbians, unlike other individuals, are
not worthy of protection. This is clearly an example of a distinction whicb demeans
the individual and strengthens and perpetuates the view that gays and lesbians are less
worthy of protection as individuals in Canada’s society. The potential harm to the
dignity and perceived worth of gay and lesbian individuals constitutes a particularly
cruel form of discrimination.’
The Constitutional Court clearly recognizes the severe impact of discrimination on the
dignity, personhood and identity of gay adult men.*' If these are values to protect in adults,
then surely they are also so in homosexual youth.

In a landmark book called Centuries of Childhood,** Philippe Ariés attempted to
demonstrate that only in the late seventeenth century did a conception of childhood start to be
formed, that previously a child was not thought to have a particular nature. Although Ariés
wrote about the history of France, his relevance to us is this: He is usually cited as authority
for the proposition that childhood as a concept is just that — conceived, constructed; and to
make the point, by contrasting it with the position in the past, that the modern conception of
childhood is that the world of children is separate from that of adults. David Archard*
summarizes the modern conception of childhood in terms of two models: the developmental
model and the religious/literary ideal. "Developmental science views childhood as a stage on
the road to adulthood, and the nature of the child as impelling it to the achievement of the
adult capacities and dispositions it lacks.”* The typical stance of this view has been that
homosexuality is an anomaly in the developmental process. The religious/literary model is
cast in more obviously morai terms: The child is born innocent and ignorant, and is then
corrupted by society (vide various religious texts and Rousseau), and sex education (including
of homosexuality) is premature adult knowledge; but the child must grow to maturity if it is
to survive in an adult world.* In the view of both approaches, "the modern child is an
innocent incompetent who is not but must become the adult. The “must” conveys both the
necessity of human development and the ideal character of maturity.’*

The Constitutional Court has affirmed the rights of gay (and impliedly lesbian) adults
to equality, privacy and dignity. This finding is relatively uncontroversial. Far more
controversial would be to conceive of lesbian and gay youth as having equivalent rights, for
we separate childhood from adulthood, as explained above. In my summary of the social
science research on lesbian and gay youth, I have tried to show that the lesbian and gay adults
of today were the homosexual youth of yesterday. It is a distortion of their expertence to
separate the adults from the youth, to give legal cognisance and protection to the adults and

4! Para 26.

2 (1960).

3 Children: Rights and Childhood (1993) chap 3.
“ Archard op cit note 43 at 40-1 (my emphasis).

45 A variant on the religious/literary model is that the child is inherently sinful, and
needs a disciplinary upbringing (vide William Golding’s novel, The Lord of the Flies).

4 Archard op cit note 43 at 41.
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ignore the existence of the youth and their needs. The law should do what it can for
homosexual youth because, (1), of the potentially severe impact of societal stigma on them, as
on adults in the eyes of the Constitutional Court, and (2), they grow into adults and the ideal
condition of adulthood is one where a lesbian or gay identity is positively integrated into the
conception of seif.” Writing in non-homosexual terms, Archard argues that
“the valuation and understanding of childhood and adulthood are mutually
interdependent.... Childhood is a preparation for adulthood but we can only know how
to prepare the child if we know what is expected of the adult.

‘It seems self-evident that the character of adult society will derive from the
ways in which its children are brought up, and that, in turn, the nature of child-rearing
will reflect the values and priorities of adult society. Yet political and social
philosophy seems sometimes to have forgotten this fact, representing as merely
natural development what is a choice of upbringing.”**

It is to that choice of upbringing by the law that I now tum.

LAW
The Age of Consenr®

The Sexual Offences Act™ makes it an offence for a male to have sexual intercourse
with a girl under the age of 16 years or with a boy under the age of 19 years, and for a female
to have sexual intercourse with a boy under the age of 16 years or with a girl under the age of
19 years. The heterosexual age of consent is thus 16 years and the homosexual age of consent
is 19 years. The view has been expressed in regard to same-sex relations that the under-age
parmer is also liable for the commission of the crime, or, where two youth of the same sex

* See Stephen F Morin & Stephen J Schultz “The Gay Movement and the Rights of
Children’ (1978) 34 Journal of Social Issues 137.

Children’s rights are most frequently dichotomized into rights of protection and rights
of self-determination. The former would protect the child against obvious harms; they are
uncontroversial and are contained in the children’s rights section, s 28, of the Constitution.
The latter category of rights would give the child greater autonomy and treat her or him more
like an adult; these rights are controversial, the more so the more the difference between
adulthood and childhood is collapsed. (See MDA Freeman The Rights and Wrongs of
Children (1983) 1-65.) The rights I would have the law accord to homosexual youth is a mix
of the two categories: to protect the youth against the harms of prejudice is welfarist but also
grants them the autonomy to prepare for a future lesbian/gay adult self.

“¢ Archard op cit note 43 at 161.

* See Ronald Louw 'S v H 1993 (2) SACR 545 (C): Sexual Orientation and the Age
of Consent’ (1994) 7 S4CJ 132; J Clifford Hindley *The Age of Consent for Male
Homosexuals’ 1986 Criminal LR 595.

% Act 23 of 1957, 5 14 (1) and (3).
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engage in sexual relations, that both young people are guilty’' — based on the literal wording
of the provision. But the Appellate Division*? has interpreted a prohibition on sexual
intercourse between a man and a girl not to impose liability on the girl as an accessory to the
man’s crime — on the basis that the purpose of the prohibition was to protect the girl and
there would be unfortunate consequences if the victim were criminally responsible. The
homosexual age-of-consent crimes date from a time when homosexual intercourse per se was
criminal, so that it was more plausible then to argue for the punishment of youth for lesbian -
and gay sex. Now that the Constitutional Court has decriminalized gay sex,> the more
plausible way of reading the legislation in question is to protect the young person and not
punish her or him in addition to the adult, if any is involved.

Whether the age-of-consent laws result only in the conviction of aduits who have sex
with them or also in the conviction of the young person or persons, they discriminate between
heterosexual and homosexual youth.* It cannot be doubted that sexual experimentation and
romantic attachments are as important to homosexual as to heterosexual youth. The laws that
punish their adult partners and even them stigmatize homosexual youth just as the laws
invalidated by the Constitutional Court had negative effects on gay adults. Such societal
stigma may give homosexual sex and love an added importance:

“Satisfying sexual experiences motivate the adolescent or young adult who has a

healthy self-image to come out to other gay [or lesbian] peers and adults and then to

parents and close family members, consolidating his [or her] identity as a gay person
for lesbian]....

"...[I]t is the affirming love of another man [or woman)] that is the most
effective antidote to the “battered self-esteem” of most gay men {and lesbians] in our
society. And it is the love of another man [or woman] over time that provides the
greatest certainty and clarity about one’s personal identity as a gay man [or lesbian).
Only then does being gay [/lesbian] become indispensable to one’s happiness.**s

A further effect of a higher homosexual age of consent may be to discourage lesbian and gay
organizations from meeting the needs of homosexual youth who are for them ‘jail bait’. The
consequent shortage of information about lesbian and gay life, of adult lesbian and gay role
models, and spaces in which to socialize as lesbian or gay may lead to the sense of isolation

3! John Milton "The Sexual Offences Act’ (1988) 1 S4CJ 269 at 270-1.
2Rv W 1949 (3) SA 772 (A) at 778.

3 Note 38.

*InRv M (C)(1995) 23 OR 3d 629 (as discussed by Donald G Casswell Lesbians,
Gay Men, and Canadian Law (1996) 139-45) the Ontario Court of Appeal found that unequal
age-of-consent laws violated the right to equality in the Canadian Charter of Rights and
Freedoms. Two of the three judges based their decision on age discrimination. The third
Judge, Abella JA, found discrimination on the basis of sexual orientation: "[The law}
perpetuates rather than narrows the gap for an historically disadvantaged group — gay men
— it does so arbitrarily and stereotypically ...." (at 635-6, as quoted by Casswell at 142)

% [say op cit note 21 at 8-9.
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mentioned above.*

The typical position in support of unequal age-of-consent laws is “the protection of
youth’.”” The latter phrase can mean at least two things. One is that there is a concem that
homosexual encounters may fix a young person’s undecided sexual orientation into
homosexuality or alter a young person’s heterosexual orientation to homosexuality. While
this seems doubtful, it should not matter if it were so: homosexual and heterosexual
crientation should have equal moral validity. The second kind of protection could be that,
accepting the equal validity of the two orientations, it is undesirable to give a young person
the right to make decisions about actions which may put her or him in a stigmatized group.
But it is the law itself, including the differential age-of-consent laws, along with other aspects
of society, that creates the stigma. "The law characterizes homosexuality as different and then
cites that difference as a reason for continuing to treat it differently.***

Welfare

The White Paper for Social Welfare® states that one of the principles of national
developmental social welfare strategy is non-discrimination:
*Social welfare services and programmes will promote non-discrimination, tolerance,
mutual respect, diversity, and the inclusion of all groups in society. Women, children,
the physically and mentally disabled, offenders, people with HIV/AIDS, the elderly,
and people with homosexual or bisexual orientations will not be excluded.’®
In the section on programmes to meet the special needs and problems of youth and young
adults, "homosexual and lesbian youth’ are identified as "youth with special needs’.”
The probiems that lesbian and gay youth face have been touched on above. There is

* Plummer op cit note 36 at 201, Isay op cit note 21 at 72:

*Anonymous or random sexual encounters are not necessarily a symptom of an
inability to form intimate attachments. Peer and parental pressure for heterosexual
conformity, our society’s unwillingness to permit gay youth to develop a system of
courtship, and the ease with which two men can get off with one another contribute to
the need of some adolescents and adults to express their sexuality covertly. Rest
rooms and pornographic movie theatres or bookstores may also provide an
opportunity to meet and tatk with others like themselves.’

%7 See for example the cases before the European Commission of Human Rights on
the subject, as discussed in Laurence R Helfer *Finding a Consensus on Equality: The
Homosexual Age of Consent and the European Convention on Human Rights’ (1990) 65 New
York University LR 1044.

% Archard op cit note 43 at 78-9.

# General Notice 1108 GG 18166 of 8 August 1997.
% Chapter 2.10.

! Chapter 8.69(d).

\\o




13

much that welfare policy can do. An example of an American welfare programme is Project
10, which was begun in 1984 in Los Angeles as an "in-school® counselling programme
providing emotional support, information, resources, and referrals to young peopie who
identified themselves as lesbian, gay, or bisexual or who wanted accurate information on the
subject of sexual orientation’.® Workshops were arranged for school teachers, counsellors
and other support personnel; support groups were set up on each senior high school campus
for scholars who are dealing with sexual orientation issues.®* Lesbian and gay youth support-
groups can do much to improve the self-esteem of youth:
‘They provide opportunities for gay, lesbian, and bisexual teens to learn and practice
social skills, share and exchange information, develop friendships, obtain peer
support, explore the meaning of their sexual identity, and find positive role models....
Such groups decrease emotional and social isolation, help members clarify values, and
encourage responsible decision-making....’*
Lesbian and gay role models should also be important in decisions about fostering and out-of-
home placement of lesbian/gay-identified youth.* As with all areas of South African life,
poverty intersects with homosexuality to create special needs for lesbian and gay youth which
need to be addressed: where the white community has more resources and young whites are in
a better financial position to leave the parental home, there may be less privacy in the black
community for lesbian and gay youth and fewer places for them to socialize in.’

“ The White Paper op cit note 59 says that the Department of Welfare will negotiate
with the Department of Education about the implementation of social support and
development services in schools, including education regerding sexuality (chap 8.45(a)) (my
footnote).

6 Virginia Uribe & Karen M Harbeck ‘Addressing the Needs of Lesbian, Gay, and
Bisexual Youth: The Origins of Project 10 and School-based Intervention’ in Karen M
Harbeck (ed) Coming out of the Classroom Closet: Gay and Lesbian Students, Teachers, and
Curricula (1992)9 at 11.

# Virginia Uribe 'Project 10: A School-based Outreach to Gay and Lesbian Youth’ in
The Gay Teen op cit note 4, 203 at 204.

% Dempsey op cit note 12 at 166. See also Kristen E Robinson Gay Youth Support
Groups: An Opportunity for Social Work Intervention’ (1991) 36 Social Work 458.

% See T Richard Sullivan 'Obstacles to Effective Child Welfare Service with Gay and
Lesbian Youths® (1994) 73 Child Welfare 291; Gary Mallon *Gay and No Place to Go:
Assessing the Needs of Gay and Lesbian Adolescents in Out-of-home Care Settings’ (1992)
71 Child Welfare 547.

%7 Simon Nkoli & Mark Chesnut "Out of South Africa’ in Mark Blasius & Shane
Phelan (eds) We Are Everywhere: A Historical Sourcebook of Gay and Lesbian Politics
(1997) 761 at 765. For an article on homeless, poor lesbian and gay youth in South Africa, see
Cape Times op cit note 13. Generally, see Eric Heinze 'Gay and Poor’ (1995) 38 Howard LJ
433,
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Parental Authority

It may be argued that social-welfare services such as those exampled above and
educational initiatives such as those advocated in the next section of this article interfere with
the right of parents to bring up their children.®® There is a series of cases in South Africa® in
which the father of a minor applied for and was sometimes granted an interdict restraining a
third person, whose association with the minor the father considered undesirable, from
communicating with the minor. (Although the liaisons in these cases were sexual, none of
them were lesbian or gay.) The law in these cases is that parental authority includes the right
to decide whom the child associates with, so that anyone who interferes with such authority
commits an injuria against the parent. Three questions were to be asked: (1) was the parental
power extant? (2) if it was, what was its extent? and (3) was the power exercised reasonably?
In view of the constitutional provision that *{a] child’s best interests are of paramount
importance in every matter concerning the child’™ and the overriding principle in the law of
children as a whole that the interests of the children are paramount,” it is submitted that if
such a case were to come to court today, the emphasis should not be on whether there was
offence to the parent or on questions (1) and (2), but on what was best for the child or on
question (3).” "The parental power, or natural guardianship, is today concerned more with
duties than with powers, and may be described as an office in the nature of a trust.’” The
caretaker thesis of parenthood says that a parent is the caretaker of her or his child because the
child lacks the maturity and experience to make important decisions, and that the parent must
act in the best interests of the child — as a child and as the adult the child will become.™

The experience of lesbian and gay teens is that they are discriminated against not only

 See Patrick Henigan 'Is Parental Authority Absolute? Public High Schools Which
Provide Gay and Lesbian Youth Services Do Not Violate the Constitutional Childrearing
Right of Parents’ (1996) 62 Brooklyn LR 1261.

® Lv H1992 (2) SA 594 (E), Meyer v Van Niekerk 1976 (1) SA 252 (T), Coetzee v
Meintjies 1976 (1) SA 257 (T), Gordon v Barnard 1977 (1) SA 887 (C), H v 1 1985 (3) SA
237 (C).

™ Section 28(2).

" Segal v Segal 1971 (4) SA 317 (C) at 324B-C, as referred to in PQR Boberg The
Law of Persons and the Family (1977) 461n16.

7 See Alfred Cockrell "The Law of Persons and the Bill of Rights® in Bill of Rights
Compendium (1998) para 3E21. In Coerzee op cit note 69 at 261, the court said that it was not
being asked to act as upper guardian in place of the father, but as a court of law intervening to
prohibit an unlawful act. In H v [ op cit note 69 at 243-4, the court said that it would interfere
with the exercise of parental power if this was in the minor’s interests and here the court
would be acting as upper guardian. The latter view is preferable.

7 Boberg op cit note 71 at 458.

™ Archard op cit note 43 at 52-3.
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by society but also by their families. At a time when they most need family acceptance of
their homosexuality, they may meet with ridicule, isolation (including being thrown out of the
home) and violence from their family if they disclose their homosexuality. The incentive to
stay in the closet may lead to loneliness, shame, self-batred and depression. Parents who learn
that their child is lesbian or gay usually experience a sense of loss; they too feel stigmatized
and ideally come to see that they, like society, need to change their attitudes towards
homosexuality; they too have to ‘come out’, as parents of a lesbian or gay child, and grow
into a positive acceptance of their child’s sexuality.” Parents of lesbian and gay youth very
often do not act in the best interests of their children: they contribute to their suffering as
children and make harder the adjustment.to mentally and emotionally healthy lesbian and gay
adults. In the light of this experience in the family, as well as general societal homophobia, it
is necessary for the state and other parties to provide welfare services and appropriate
educational interventions. And if a parent applied to court to interdict a person of the same
sex from romantic association with her or his child, the homosexuality per se of the
relationship ought to be irrelevant to the court’s determination of the child’s interests.”

Education™

The most obvious site for intervention for lesbian and gay youth is education. The
National Education Policy Act’® has as one of the directive principles of national education
policy the advancement of the right ‘of every person to be protected against unfair
discrimination within or by an education department or education institution on any ground
whatsoever’. In Gauteng, regulations™ specify, as one of the principles underpinning the
governance of schools, that no learner or educator shall be unfairly discriminated against by
the Gauteng Department of Education or by a school on the ground of, inter alia, sexual

" Flavia Krieg "Just Say No to Involuntary Heterosexist Psychiatric Treatment:
Towards Protecting the Mental Health of Gay, Lesbian, Bisexual, and Transgender
Adolescents’ (1995) 16 Journal of Juvenile Law 115 at 116-7. For a full treatment of the
experience of parents, see Carolyn Welch Griffin et al Beyond Acceptance: Parents of
Lesbians and Gays Talk About Their Experiences (1986).

" For a view that certain emotional abuse of lesbian and gay youth should be legally
regarded as child abuse, see Sonia Renee Martin *A Child’s Right to Be Gay: Addressing the
Emotional Maltreatment of Queer Youth’ (1996) 48 Hastings LJ 167.

Our law recognizes the sexual autonomy of minors in at least one respect: s 5(3) of the
Choice on Termination of Pregnancy Act 92 of 1996 allows for abortion without the consent

of the minor’s guardians.

7 Generally, see Dan Woog School’s Qut: The Impact of Gay and Lesbian Issues on
America’s Schools (1995).

™ No 27 of 1996, s 4(2)(i).

P Regulation 3(b) of the Regulations Relating to the Governing Bodies of Public
Schools, in terms of the School Education Act 6 of 1995 (G): General Notice 786 Gauteng
Gazette 331 of 28 February 1997.
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orientation.®

Education is more than the value-free transmission of knowledge and skills. In the
schools students learn social values, both in the formal curriculum and in the hidden
curriculum of daily social and classroom life. Covertly and overtly, youth are taught to be
citizens, including sexual citizens.* The new "Curriculum 2005', which is being gradually
phased in in South Africa’s schools,* “sets a high value on the curriculum as an instrument
for social change’.* In particular, one of the eight “learning areas’ is Life Orientation, which
aims at 'a transformation of society in the interests of promoting 2 human rights culture,
underpinned by the striving for a fully inclusive, egalitarian society free of all unjust
discrimination, as underpinned by the Constitution’.* Pursuant to this philosophy, the Gender
Equity Task Team has recommended to the Department of Education that schools be made
safe for lesbians and gays and be sites for the critical and active promotion of all forms of
human rights, including those based on sexual orientation.

In the United States, when there have been initiatives for lesbian and gay youth, they
have often emphasized the sturm und drang aspect® of some teenagers’ lives. They have
focused on the violence lesbian and gay youth often suffer, especially at the hands of peers
and in school, at the alarming statistics of lesbian/gay teen suicide, at their frequent
homelessness and resort to prostitution, the shortage of professional help, the psychological
damage of internalized homophobia, and their vulnerability to HIV/AIDS.® In the light of

% Section 9(4) of the Constitution requires parliament to pass national legislation to
prevent or prohibit unfair discrimination. The Promotion of Equality Bill makes sexual
orientation a prohibited ground of discrimination in the range of areas covered, including
education.

Donna I Dennis & Ruth E Harlow 'Gay Youth and the Right to Education’ (1986) 4
Yale Law & Policy Review 446 argue that the right to education in American state
constitutions be used to enforce lesbian and gay students’ rights to an equal, integrated
education.

*! See Peter Redman “Shifting Ground: Rethinking Sexuality Education’ in Debbie
Epstein (ed) Challenging Lesbian and Gay Inequalities in Education (1994) 131 at 141-2.

*2 According to Department of Education Policy Documents for Grades R--9 (Qctober
1997).

® *Gender Equity in Education’ Report of the Gender Equity Task Team for the
Department of Education (October 1997) 225.

¥ As quoted in "Gender Equity in Education’ op cit note 83 at 100.

% *Gender Equity in Education’ op cit note 83 at 104.

% Savin-Williams Gay and Lesbian Youth op cit note 36 at 177.

¥ See the summary by Kelli Kristine Armstrong "The Silent Minority Within a

Minority: Focusing on the Needs of Gay Youth in Our Schools’ (1994) 24 Golden Gate
University LR 67 at 74-8; and "Making Schools Safe for Gay and Lesbian Youth: Breaking
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this understanding, initiatives are mostly welfarist or protectionist, such as the provision of
gay-affirmative counselling services in public high schools, and the implementation of anti-
harassment guidelines in schools.* There is a reluctance in presenting gay subject-matter in
the schools, for this, it is feared, would be to proselytize, to teach youth to be lesbian or gay.®
This is true in the sense I have already indicated: while schools cannot teach a homosexual
ortentation, they can teach students about lesbian and gay issues and make lesbian and gay
students feel positive about their homosexuality™ and stimulate them to imagine lesbian/gay -

the Silence in Schools and in Families’ Education Report of the Massachusetts Governor’s
Commission on Gay and Lesbian Youth (25 February 1993), reproduced in Death by Denial
op cit note 25 at 151, :

Concerning HIV/AIDS, research shows that youth who are more secure in their
lesbian or gay identities are less likely to engage in risky sex (Kevin Cranston "HIV Education
for Gay, Lesbian, and Bisexual Youth: Personal Risk, Personal Power, and the Community of
Conscience’ in Coming Out of the Classroom Closet op cit note 63 at 247).

* The equivalent could be achieved in South Africa in the code of conduct for learners
that the governing body of a public school must adopt in terms of s 8 of the South African
Schools Act 84 of 1996. The Gender Equity Task Team op cit note 83 at 112 recommends
that the Department of Education ensure that schools’ codes of conduct address harassment
and discrimination on the basis of sexual orientation. At 221 and 226 the Task Team further
suggests that educational managers be vicariously responsible for ensuring a discrimination
and harassment-free environment. In the American case of Nabozny v Podlesny 92 F 3d 446
(1996, United States Court of Appeals, Seventh Circuit), a high school student had been
continually harassed and physically abused by fellow students because he was homosexual. A
Wisconsin statute forbad discrimination in schools, including on the basis of sexual
orientation, plus his school district had a policy prohibiting discrimination, including
harassment and battery. The student reported the abuse to school officials, who turned a deaf
ear. He was awarded a sum of money against them for being denied equal protection of the
law, based on his gender and sexual orientation, that was extended to other students.

The most common form of legal action by lesbian and gay pupils in the United States
is for the violation of their right under the first amendment to the American Constitution to
freedom of speech and association. They have succeeded where the public expression or
activity had a political nature, not because it was of inherently persoual value. (See
‘Developments in the Law — Sexual Orientation and the Law’ (1989) 102 Harvard LR 1508
at 1584-95.) For example, in Fricke v Lynch 491 F Supp 381 (1980, United States District
Court, Rhode Island), a student was refused permission by his school to bring a male date to
the high school prom. The court found a violation of his right to free speech: attending the
dance with another man was a political statement.

¥ Arthur Lipkin ‘"The Case For a Gay and Lesbian Curriculum’ in The Gay Teen op cit
note 4, 31 at 48.

* It may be thought that making students “feel good’ about themselves is not an
appropriate goal for education. But “feeling bad’ about themselves is what education already
does for many lesbian and gay pupils, by positive act or omission. The overall goal of
Curriculum 2005 is 'to provide children with opportunities to develop to their full potential as
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identities and lives for themselves. In America, where homosexuality enters the curriculum, it
is usually in science, health and sex education classes, which can have the effect of
remedicalizing homosexuality. Ideally, it should be integrated into the standard courses.*
This benefits not only lesbian and gay pupils, but is also a lesson to other pupils in their
sexuality, socio-cultural arrangements and democracy. It teaches all students autonomy in the
formation of their own identities and educates against prejudice.” Anything short of this
holistic approach smacks of segregation, the apotheosis of which (though a necessary one in .
the special circumstances of the case) is the public funding of a school for lesbians and gays
only: the Harvey Milk School in New York City is for teenagers who cannot function in other
schools for the abuse they have met and.for whom the only alternative is no school at all.**

active, responsible and fulfilled citizens who can play a constructive role in a democratic,
non-racist and equitable society’ (as quoted in “Gender Equity in Education’ op cit note 83 at
96).

* Lipkin op cit note 89 at 40,42. An example of a history textbook for high school
students is Kevin Jennings (ed) Becoming Visible: A Reader in Gay and Lesbian History for
High School and College Students (1994).

*2 Nancy Tenney “The Constitutional Imperative of Reality in Public School Curricula:
Untruths About Homosexuality as a Violation of the First Amendment’ (1995) 60 Brookhym
LR 1599 argues that laws which are designed to impose an anti-gay slant to the curriculum
impermissibly violate students’ right under the first amendment to the United States
Constitution to receive information.

% See Dennis & Harlow op cit note 80 at 453-6. According to an article in the Natal
Mercury op cit note 13, pupils in a KwaZulu-Natal school were put in a separate class
because of their sexual orientation.

Useful surveys of programmes for lesbian and gay youth in the United States are
provided by Armstrong op cit note 87; James T Sears "Challenges for Educators: Lesbian,
Gay, and Bisexual Families” in Donovan R Walling (ed) Open Lives, Safe Schools:
Addressing Gay and Lesbian Issues in Education (1996) 187 at 204-8. Programmes not
already mentioned in the text above include: speakers’ panels of lesbian and gay adults
addressing classes; school support groups consisting of lesbian and gay students; equity
training of educators (which is recommended by the Gender Equity Task Team op cit note 83
at 109); and the acquisition by school libraries of lesbian- and gay-related books.

Lesbian and gay teachers are valuable for lesbian and gay youth as role models and for
all youth as expressive of diversity. Discrimination against such teachers thus violates not
only the rights of those teachers but also of their students. In the case of Gaylord v Tacoma
School District No 10 559 P 2d 1340 (1977, Supreme Court of Washington), an American
court upheld the dismissal of teacher who was a "publicly known homosexual’ for fear that
*[s]tudents could treat the retention of the high school teacher by the school board as
indicating adult approval of his homosexuality” (at 1347). Precisely. For a summary of the
American law on lesbian and gay teachers, see ‘Sexual Orientation and the Law’ op cit note
88 at 1595-1603. Generally on lesbian and gay teachers, see Kevin Jennings (ed) One... -
Teacher in 10: Gay and Lesbian Educators Tell Their Stories (1994).

|\




19

CONCLUSION

Lesbian and gay youth test the law’s commitment to the equal dignity of lesbians and
gays, and of children. Real acceptance of homosexuality requires not only the recognition of
homosexuality in adults, when homosexuality seems inevitable, but also in youth, when it
seems potential. I use the word "seems’ because I regard the ineradicableness or otherwise of
homosexuality as irrelevant to my point, which is this: the “potential’ of homosexuality is that
it can be the basis of a good way of living as a lesbian or gay child and as a lesbian or gay
adult. It is this potential that societal opprobrium attempts to crush and often succeeds in
crushing, and that the law has traditionally embodied and reinforced. Against the harming of
lives, in this article [ have argued that the law ought to recognize, protect and affirm the
potential of adolescents’ homosexual autonomy.
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COMPETENCE AND COMPELLABILITY OF WITNESSES

INTRODUCTION

The following statement by Milne J in Maduma 1978 (2) SA 777 (D) 783H sums up the
duty of witnesses to criminal behavior very aptly

* .. it is a fundamental principle of an ordered society and of a democratic society that
witnesses can be compelled to testify as to what they know and that their evidence can be
properly tested in a court of law. It may involve great hardship to the witness but the
interests of society, or as the Chief Justice put it in Weinberg's case (1966 (4) SA 660
(A)) 'the demands of justice' (665H) require that he testify”. See, however, the remarks
by Grosskopf AJ in Attorney-General v Kader 1991 (4) SA 727 (A) 739 A.  See also
Guzana v Council of State, Republic of Ciskei 1993 (2) SA 445 (Ck A).

The administration of justice will be seriously impeded if a person, who can assist with the
solution of a factual dispute, cannot be forced to give evidence in a court of law. For this
reason a variety of common law rules, laws and acts of parliament regulate the competence
and compellability of witnesses. It is important to note that most of these provisions apply
to defence as well as state wimesses. Some of these provisions will be discussed bereunder.
See also Hlakwane 1993 (2) SACR 362 (O) where it is said that the court must assist an
accused to procure the attendance of witnesses, if necessary by utilising section 186 of the
Criminal Procedure Act.

One must distinguish between a competent witness and a competent and compellable
witness. The former may lawfully give evidence hut cannot be forced to do so. The latter
must give evidence and may be penalized if he/she refuses. (More about this later).

The rules applying to privilege must also be borne in mind when it comes to the
compellahility of a witness to answer certain questions. See Hoffmann and Zeffertt 365
and Schmidt 516 et seq.

This note will address the competence and compellability of witnesses in criminal cases
only.
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2.1

It is clear from the abovementioned judgements that the act of testifying can be very
strenuous and that it can cause hardship. The witness finds him-/herself in a courtroom
where very strict rnules, both evidentiary and procedurally, apply. The witmess knows
these rules exist but most of the time has no idea what they are. This makes the witness
feel vulnerable, especially since the prosecutor and the lawyer who questions him/her, does
have the advantage of knowing what is allowed and what not.

Prosecutors often say their case is only as strong as the competency of the witmess who
testifies, or that the success of the prosecution depends on the competency and capability
of the witnesses. Maybe this is only half the truth. We can have the best witness who
gives very good evidence without any inconsistencies, but her evidence will amount to
nothing if we have a prosecutor or magistrate who doesn’t listen to what she says. This
may sound strange since we always listen to witnesses when they testifies - it is our job.
The question is - how do we listen? We will come back to this aspect later.

When one sees quotes like the following you can not help to wonder whether this witness
had any chance at all, irrespective of what he/she had said, to make a positive contribution

in the case.

“The witness was not telling the truth, he failed to meet my eye and looked away while he
gave evidence.”

“The accused is a middle-aged women going through a difficult period in a woman’s life.
That she lied I have no doubt.”
LISTENING SKILLS

Before we look further into the competency of witmesses let’s try to enhance our ability to
listen to them.

The nature of listening

12\
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Listening is an art, a skill, and a discipline. As in the case of other skills, it requires
intellectual, emotional and behavioural control. The individual must understand what is
involved in listening and develop the necessary seif-mastery to be silent and listen by
subordinating his/her own ego and substituting a sense of humility.

Listening obviously is based on hearing and understanding what others say to us. Hearing
becomes listening only, when we pay attention to what is said, follow it very closely and are
able to cormrectly interpret what the other person is saying.

Barriers and Roadblocks in Listening

Here is a list of poor listening habits together with some suggestions as to how these habits
may be corrected.

2.2.1 On-Off Listening: This unfortunate habit arises from the fact that inost individuals
think about four times as fast as the average person speaks. Thus the listener has
thme-quartérs of a minute spare thinking time for each listening minute. Sometimes
the listener uses this extra time to think about personal affairs, concems and troubles
instead of listening, synthesising and summarising what the speaker has to say.

22.2 Red-flag listening: To some individuals words are like the proverbial red flag to a
bull. When we hear them we get upset and stop listening. These terms vary in every
organisation. To some individuals words like ‘communist, liberal, modemn youth’,
etc. are signals to which we respond almost automatically. When this signal comes
in, we tune out the speaker. We lose contact with his’her and fail to develop an
understanding of him/her.

2.2.3 Open ears-Close mind listening: Sometimes we decide rather quickly that either
the subject or the speaker is boring, and what is said makes no sense. Often we jump
to conclusions that we can predict what he/she knows or what he will say - and so
conclude that there is no reason to listen because nothing new will be said. It’s much
better to listen and find out for sure whether this is correct or not.

2.2.4 Glassy-eyed listening: Sometimes we look at a person intently and seem to be
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listening although our minds may be on other things or in far distant places. We drop
back into the comfort of our own thoughts. A glassy-eyed (if not dreamy) expression
appears on our faces. We can tell when people look at us in this way. Similarly they
can see the same in us - we’ re not fooling anyone. Postpone day-dreaming for
another time.

Too-deep-for-me listening: When we are listening to ideas that are too complex and
complicated we should force ourselves to follow the discussion and make a real
effort to understand. It's quite possible that we might find the speaker and subject
quite interesting when we listen and understand what he/she is saying.

Matter-over-mind-listening: Most of us do not like to have our pet ideas, prejudices
and points of view overturned, nor do we like to have our opinions and judgements
challenged. Consequently when a speaker says something that clashes with what we
think, believe and hold firm - then we unconsciously stop listening or even become
defensive and plan a counter-attack. Even if we want to do this, it is better to find out
what she/he thinks, get the other side of the question so we can do a better job of
understanding and replying.

Objectives in listening

The objectives when listening are both basic and simple:

we want people to talk both freely and frankly;

we want them to cover matters and problems important to them;

we want them to furnish as much information as they can;

we want them to gain greater insight and understanding of their problems, and

as they talk it out we want them to try and see the causes and reasons
for their problems and figure out what can be done about it.

Some DO’S and DON’T’S of listening

In listening we should try and DO the following:

show an interest
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be understanding towards the other person

express concern and understanding

single out the problem; if there is one, listen for causes of the problem

help the speaker to associate the problem with the cause

encourage the speaker to develop competence and motivation to solve her/his own
problems

learn to be silent when silence is needed. Successful people usually know when to
be silent and keep their counsel.

In listening DON’T do the following;

argue
interrupt

pass judgement too quickly or in advance

give advice. Presént alternatives and help people to consider them
jump to conclusions

take the responsibility for decision-making away from the complainant

We live with a great complexity of problems involving people and situations.
The need for listening in order to understand is most urgent.

We think we understand people when we don’t listen to them.

We think we understand a situation when we see only a part of the situation and
experience even less of it.

We think we understand the problems we are facing when we have only a surface
acquaintance with their elements and relevance, and in actuality we may be dealing
merely with symptoms and not causes.

We should realise that listening is a key to knowledge and understanding.

Why active listening works

2.5.1 The other person sets the pace. You let them take the lead in the conversation. You

don’t push them faster that they want to go. This communicates respect and builds
trust.
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2.5.3
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2.5.5

2.5.6

6.

The other person is completely free to be natural. That’s a rare chance for many
people and they will probably take advantage of it by relaxing and behaving in the
ways that are most real and honest to them. When you show that you can be trusted,
others fee] free to tell you about their hurts, secrets and ambitions. The result - you
really get to know them.

The other person explores the problem. Active listening helps peopie sort out their
concems and problems. They can bring the situation into focus, understand it better,
and then define the problem quite specifically and accurately.

The other person expresses his or her feelings. When you reflect their feelings and
help them clarify those feelings, it helps them to get those feelings out of their
system. They often feel they have unloaded a great burden by simply ‘talking it out’.

It keeps you ous of trouble. Active listening prevents you from imposing your own
view of understanding of the problems or doing something else that is painful,
punishing or hurtful to the other person.

To actively listen is to give something valuable. Active listening is hard work and
the other person knows it. When you actively listen, you prove to the other person
that you care.

ACTIVE LISTENING EXERCISE (in class)

(For prosecutors and magistrates)

Testimony of a woman: to be read by A to B:

(....) = pauses in speech; words in italics to be emphasized

‘He came up the stairs and he was so drunk. Oh God he was drunk and he was
(...) vicious. And he accused me of something and he called me names and he
(...) I don't know what (....) and he took his clothes off and he got onto the bed
and he said (....) he said something to the effect of 'Come here and open your
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legs, you slut, you whore.” I don't know what he called me and I was rerrified
(....). Because I thought he's going to rape me now (....) according to what my
definition of rape was then ... Violent. Force. Absolute force. And he
absolutely tried to force and he was violent and he was - vicious ... and he hurt
me. And he tried to get on top of me and I wriggled and I begged and I
pleaded and I (....) and he was so drunk that he passed out and (....) to this day
I'm convinced that God actually knocked him out (....) that God (....) made him
pass out. I'm convinced of it. And he didn't actually penetrate me (....) I think
that if he had, T would have (....) killed myself, I really do .... I cannot describe
that (....) I cannot describe that for you (....) it was for me the (...) very, very
worst thing that has ever happened to me in my life (...) was that specific
incident (...) in that bed, that very bed. It was (....), for me the scariest, the
scariest thing that has ever happened (....) the scariest scariest thing ... He
was so vicious. He was unbelievably vicious .... an he came up the stairs ... I
could just hear from the footsteps that he was drunk (...) cause he was
stumbling ... Cause he was loud. I cannot tell you what he said, but I know (....)
ag, he would call me the most hideous names, you b/fch and you whore and you
shrt and you fucking(....) this and you're dirt and you're fifthand you're (....) and
he started as he came up the stairs with that stuff (....) and that's when I was
scared. And then, he started (....) like (....) sA/7 I think (....) he hit the cupboard
(....) he did hit the cupboard .... And then he got onto the bed (....) and he took
his clothes of f and that's when he (....) when he (....) pulled me out and (...) I
remember distinctly one thing that he said - he told me to open my legs (....) and
I think (....) I think it was then that I thought, oh my God no. I would have
preferred it if he'd hit me til sunrise (...) than (...) raped me. It would have
been easier (....) you know (....) to cope with (....) than if he'd (....) penetrated me
(....) and he didn't (....) But it was (....) absolute terror (....) Absolute (...) And I
remember thinking (...) there was nothing (....) nothing I can do (....) nothing ....
If he did it the next day (....) I couldn’t do anything. And that (....) struck me
(...) that absolutely terrified me senseless (....) ... I mean the whole bloody thing
was a (...) the (....) a (....) nightmare(...) Was the worst (....) the worst (....) living
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(....) nightmare. Like (...} it was (...) I felt so utterly, utterly heipless and
defenceless and (....) T know I thought (....) if this happens I can't live anymore.

Taken from an interview in Sharon Kottler's Masters thesis 'Wive's Subjective
Definition of and Attitudes Towards Wife Rape’, UNISA, 1998

Form into groups of 3.

A reads excerpt to Band C.

B to tell C:

1, what happened to this woman? (Version 1)
2. what was she thinking? (Version 2)

3.  what was she feeling? (Version 3)

A, B and C to reflect on:

hw N

what do version 2 and 3 add to the ‘facts’ (version 1)?

are version 2 and 3 legally 'relevant'?

how easy was it to listen to this testimony? What barriers made it difficult?
could you empathise with the speaker? Why or why not?

GENERAL COMPETENCE AND COMPELLABILITY

At common law each person was presumed to be a competent and compellable witness.
The legislature, to a certain degree, adapted this basic principle.

Section 192 of the Criminal Procedure Act, Act 51 of 1977 (bereinafter the Act) provides
that "Every person not expressly excluded by this Act from giving evidence shall, subject
to the provisions of section 206, be competent and compellable to give evidence in
criminal proceedings”.

Section 206 provides that the law in force on 30 May 1961 (that is, the common law) shall
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apply in those instances for which the Act or any other statute do not expressly provide.

Section 193 places an obligation on the presiding officer to examine the competence and
compellabiiity of a witness.

It is also significant that a witness who, in terms of the provisions of the Act, is an
incompetent witness, may still be a competent witness by virtue of the provisions of some
other act (see section 207 of the Act). The other act will thus "override"” the Act, as far
as competency is concerned. This note will only address those provisions in the Act which
deal with the competence and compellability of witnesses.

Section 206

The law which related to competence and compellability prior to 30 May 1961, was
English law. In Ex Parte Minister of Justice : in re R v Demingo 1951 (1) SA 36 (A) 40
Centlivres C J held that a witness who is incompetent in English law would also be
incompetent in South African law. In all those cases which the Act does not "expressly"
provide for, one will thus have to find guidance in English common law. See also Taylor
1991 (2) SACR 69 (C) 70J.

Section 193

It is the function of the court to decide whether a witness is competent and compeliable.
This function involves two questions, to  wit:

(a) is the witness a competent one and, if so,

(b) can the witness be compelled to give evidence?

The prosecutor and the defence cannot agree to have an incompetent witness testify. In
Kumalo 1962 (4) SA 432 (N) a wimess was called by the state. This witness was the
accused in a preparatory examination and against whom the charges had been withdrawn
after he testified in the preparatory examination. The defence did not object to the record
of the preparatory examination being read into the record of the subsequent trial. The

2%



3.2.1

10

court held that the witness could only be called at his own request and not at the instance
of the state. :

The manner in which the competence and compellability of a witness is determined is
usually determined by:

The court's observations of the witness

Before a witness is sworn, her/ his appearance, behavior or replies to questions may move
the court to suspect incompetence. The presiding officer must then examine this aspect.

VIDEO EXERCISE : "COURT IN THE ACT" (In class)

(For Magistrates and Prosecutors)
CULTURE
Mental Health Inquiry

- Do you agree on the way in which Rashida explained the rights to the
respondent, Ms Ngobeni?

- On what grounds was Rashida’s decision to commit the patient for
observation based?

- If this was a competency inquiry, what questions would you have asked
Ms Ngobeni in order to:

\ 4




3.2.2

3.2.3

11

- determine her ability to communicate (give a cogent recollection

of the events)?

- determine her ability to understand the oath or the nature of the

proceedings?

How important was the fact that Ms Ngobeni's religious background
differed substantially from that of the presiding officer (Rashida) in
this matter?

Assuming that the decision to commit the patient for observation was
based on a lack of proper communication, how could this have been

avoided?

There is a school of thought that suggests that interpreters should have
a broad role, which include providing courts with an understanding of
different cultures. Do you agree? What dangers would this approach
give rise to, if any?

How can courts deal fairly with competency inquiries involving different
cultural experiences and values?

Video produced and provided by Law, Race and Gender Unit, University of Cape Town

The evidence of the witness

If it becomes apparent to the court during the testimony of a witness, that the witness
suffers from hallucinations or some other ailment, it must immediately enquire into the
competence of that witness to testify. See Thurston 1968 (3) SA 284 (A); Creinhold 1926

OPD 151, 154.

A trial within a trial
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If an objection is raised that a witness is not competent to testify, the court will have to
enquire into this aspect. This will usually be done by way of a trial-within-a-trial. This
means that the court, the state and the opposing party may examine the witness, other
wimesses may be called to give evidence and any evidence relevant to the competence of
the witness may be received. The same applies to paragraphs 3.2.1 and 3.2.2 above,
although the mere appearance or demeanour of the witness may be sufficient to convince
the court of the witness’s incompetence to give evidence.

Competency is a question of Jaw. This means that the presiding officer alone decides
whether the witness is 2a competent one, even though she/he may be sitting with assessors.
In English law the jury must be present during such proceedings. In South Africa the
judge has a discretion whether to sit alone or with the assessors (section 145(4)(c) of the
Act and see Reynolds (1950) 1 ALL ER 335.) See also Malindi and Others 1990 (1)
SA 962 (A) for the position of an assessor who is found by the presiding judge to be unable
to act as assessor and the interpretation of section 147(1) of the Act.

The enquiry as to competency may involve questions of fact, such as the witness's ability
to understand the oath or the namre of the proceedings or the ability to give a cogent
recollection of the events, but may not include questions relating to the issues in dispute
or the merits of the case. In Kgaladi 1943 AD 255 the trial court questioned a feeble-
minded complainant in a rape case to determine whether she was a competent witness. Her
replies implicated the accused. Despite the trial judge's instructions to the jury to
disregard what she had said, the Appellate Division held that a fatal irregularity had been
committed and set aside the conviction.

A witness may be competent to testify, yet lack criminal responsibility. A child under the
age of seven years is deemed in law to be doli incapax. The same child may, however,
give evidence (see paragraph 5.2 below). The second requirement for criminal
responsibility, to wit, to be able to act in accordance with one's knowledge of what is right
and what is wrong, may overiap with the requirement for competency that the witness must
not be "deprived of the proper use of (his) reason”. 1t must be clear that such a deprivation
has in fact occurred, before the witness becomes incompetent.

Similarly, the first requirement for criminal responsibility, that is to be able to distinguish
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between right and wrong, may overlap with the requirement that a witness must be able
to give a coberent version which he knows to be the truth. The fact that a witness cannot
say whether certain conduct is unlawful or not (or wrong, for that matter), does not make
him/her incompetent to testify thereabout. The witness must only be able to distinguish
between what is true and what not - T 1973 (3) SA 794 (A).

GROUNDS FOR INCOMPETENCE

Some witnesses are incompetent from the outset and may not give evidence.

Section 194
Section 194 of the Act stipulates that there must be

- a cause ("afflicted with mental illness" or a laboring under any imbecility of mind
due to intoxication or drugs or the like) and

- a degree of affliction (the witness must be "deprived of the proper use of reason")
and that this condition must exist

- at the time of giving evidence before a witness is incompetent to testify.

The mentally deranged person who witnesses an offence may still testify at the trial if
she/he is lucid at that time. It is only the probative force of his evidence which may then

be suspect.

Before a witness envisaged by section 194 becomes incompetent to give evidence, it must
be clear that the deprivation of his reason is as a result of his condition and that this
absence of reason and condition exist at the time that the witness has to give evidence. The
witness is only incompetent for as long as this condition exists. Once the condition no
longer exists, the witness may testify. In K 1951 (4) SA 49 (O) a witness, who was
accepted by the court to be an imbecile, was allowed to give evidence. See Zenzile 1992
(1) SACR 444 (C).

Although some benefit may be derived from decisions such as Burger 1938 CPD 37,
Davis 1925 AD 32 and Thurston 1968 (3) SA 284 (A), it is important to note that section
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194 of the Act sets the requirements for competency of a witness and that the section is
peremptory.

If the witness becomes incompetent whilst she/he is giving evidence, that part of her/his
evidence which is not in dispute and which was given before the witness became
incompetent, will remain as part of the record. See Vilbro 1957 (3) SA 223 (A). If this
happens whilst the witness is under cross-examination it seems logical that, in view of
Vilbro, those areas of the evidence which had been tested by cross-examination, will also
be valid evidence. See Engles v Hoffmann and Another 1992 (2) SA 650 (C) where the
witness became incompetent before she could be cross-examined. The court ruled her
evidence as not having been given at all. See also Mokie 1992 (1) SACR 430 (T).

STATUTORY PROVISIONS
The spouse as a witness for the State

At common law spouses could not give evidence against each other, irrespective of the fact
whether it was a criminal or a civil matter. The legislature altered this position and in
civil matters there is no restriction on the evidence of spouses. The position is different
in criminal matters as this incompetence has only partially been lifted.

Section 195 of the Act creates two situations:

- offences where a spouse is competent but not compellable to give evidence against
the co-spouse and

- specific exceptions where the spouse is both competent and compellable to do so.
These are

"(a) Any offence committed against the person of either of them or of a child of either
of them;

(b)  any offence under Chapter 8 of the Child Care Act, 1983 (Act 74 of 1983),
committed in respect of any child of either of them;
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© any contravention of any provision of section 11(1) of the Maintenance Act,
1963 (Act 23 of 1963), or of such provision as applied by any other law;

(@  bigamy;
(e} incest;
& abduction;

® any contravention of any provision of section 2, 8, 9, 10, 11, 12, 12A, 13, 17
or 20 of the Immorality Act, 1957 (Act 23 of 1957), or,

(h)  perjury committed with or for the purpose of any judicial proceedings instituted
or to be instituted or contemplated by one of them against the other, or in
connection with or for the purpose of criminal proceedings in respect of any
offence included in this subsection;

G) the statutory offence of making a false statement in any affidavit or any affirmed
solemn, or attested declaration if it is made in connection with or for the
purpose of any such proceedings as are mentioned in paragraph (h),

and shall be competent but not compellable to give evidence for the prosecution in
criminal proceedings where the accused is charged with any offence against the separate
property of the wife or of the husband of the accused or with any offence under ...."

"Any offence” in section 195(1)(a) means, according to our courts, an offence
involving an assault. In Diamini 1966 (4) SA 149 (N) 152 Milne JP states "It appears
to me however that the Legislature in using those words was intending to refer to
offences involving an assault.” See the criticism of Hoffmann and Zeffertt 387 of this
decision. See also Schmidt 214. This criticism is supported. Although "any offence
committed against the person” will normally involve an assault, it is not necessarily so
(e.g. crimen iniuria or criminal defamation}.

The dispensation with regard to spouses was radically changed by the Law of Evidence
Amendment Act, 1988 (Act 45 of 1988). Whereas before this Act a spouse could not
testify against a co-spouse, except for nine exceptions, a spouse is now competent but
not compellable in all offences but for the nine exceptions. (Section 6 of Act 45 of
1988)
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§.1.1 Competent but not compellable

5.1.2

The wife or husband of an accused (except for the nine exceptions) can decide whether
to give evidence. The other spouse cannot object once that spouse decides to do so. It
is not the marital status at the time that the offence is committed which is decisive, but
the status at the time the evidence is to be received. In Leepile (3) 1986 (2) SA 352
(W) one of the state witnesses married one of the accused during the trial. The court
held that the motive behind the marriage did not alter the principle that she could not
give evidence. Under the new dispensation she is, of course, a competent witness and
may testify. She can, however, not be forced to do so. See also Taylor 1991 (2)
SACR 69 (C).

Former spouses are competent but not compellable witnesses. It does not mater
whether the marriage ended in divorce or whether it had been annulled. See Taylor
1991 (2) SACR 69 (C) 72G.

If the spouse declines to give evidence he or she may not be called to give evidence
against a co-accused. See Mapatassa 1912 TPD 91.

Due to the amendment of section 195 decisions such as Batyi 1964 (4) SA 427 (EC)
and Khanyapa 1979 (1) SA 824 (A) are no longer authoritative. A spouse is now
competent to testify in any offence and once she elects to do so, her evidence is
admissible.

It is not clear what the position would be once the spouse elects to give evidence only
on some of multiple charges brought against the co-spouse. It would appear that the
prosecution will have to restrict itself to those offences for which the spouse agreed to
testify. Should the accused spouse, however, solicit prejudicial replies to questions
pertaining to those charges for which the spouse refused to testify, the replies will be
admissible against the accused. This is so because the spouse is competent but not
compellable to testify on all the charges facing the accused.

A spouse as a court witness (section 136)
In Taylor 1991 (2) SACR 69 (C) 73A-B, Selikowitz J states: "In my view the correct

view is that the court can call any witness whom the parties could have called,- Where,
as in this case, different rules apply in regard to the competence and compellability of
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a witness who is called by the prosecution, or by the defence, the court's duty is to
ensure that in the interests of justice the accused is not prejudiced. Although the court
cannot at this stage know whether the evidence of Beverly Taylor will support the
prosecution or the defence, the Court should nonetheless, in applying the provisions
of either s 195 or s 196, take that course which best avoids prejudice to the accused.
The Court should here treat the witness as competent but not compelled.” '

A spouse as a witness for the defense

Section 196(1) of the Act provides as follows: "An accused and the wife or husband

of an accused shall be a competent witness for the defence at any stage of criminal

proceedings, whether or not the accused is charged jointly with any other person:

Provided that -

(a) .

(b) the wife or husband of an accused shall not be a compellable witness where a
co-accused calls that wife or husband as a witness for the defence.”

The effect is that a spouse is competent to give evidence for an accused as well as a
co-accused. The spouse is however not compellable and may refuse to give evidence
if called by a co-accused of his/her spouse. Prior to the amendment of section
196(1)(b) of the Act by section 7 of the Law of Evidence Amendment Act, 1983, a
spouse could only give evidence at the instance of the co-spouse. She could not
volunteer to testify. See Haibeb 1993 (1) PH H 18 (Nm).

Once the spouse gives evidence on behalf of the defence, he/she is of course subject
to cross-examination by the state. The witness is not obliged to disclose any
communication made during the marriage, but may waive this privilege. Section
198(1); Schreuder en 'n Ander 1985 (1) SA 48 (SWA) 51H-1. In this case the state
was in possession of sworn statements made by the spouses of the two accused.
Strydom J at 52F, with regard to the question whether the prosecutor may use these
statements to discredit the witness, states:

"Daar kan na my mening ook nie beswaar wees teen die gebruikmaking van so 'n
verklaring deur die Staat vir doeleindes om 'n gade van 'n beskuldigde wat

deur laasgenoemde opgeroep word as getuie, te diskrediteer mie." At 52G he
continues: "Voorts word met sodanige optrede die geloofwaardigheid van 'n getuie
aangeval en dien dit nie as bewys dat wat in die verklaring staan die waarheid is

| b



5.2.1

18

nie ....
What is meant by the "husband” or "wife"

According to section 195(2), for the purposes of the law of evidence in criminal
proceedings, “marriage” shall include a customary marriage or a customary union
concluded under the indigenous law and custom of any of the indigenous people of the
Republic of South Africa or any marriage concluded under any system of religious
law. Our law does not only recognize monogamous Christian marriages any more
but also polygamous marriages.

As judicial separation no longer forms part of our law, a wife will retain that status
until the marriage is annulled or dissolved by a court. See Groesbeek (I) 1969
(4) SA 383 (0).

CLASS EXERCISE

( For Magistrates and Prosecutors)

The Bill of Rights 108 of 1996 :

Sec.9 (1) "Every one is equal before the law and has the right to equal
protection and benefit of the law.”

Sec.9 (3) "The state may not unfairly discriminate directly or
indirectly against anyone on one or more grounds, including ..................
sexual orientation,......... conscience, belief ............
Sec.39 (2) "When interpreting any legislation, and when developing
the common law or customary law, every court, tribunal or forum must
promote the spirit, purport and objects of the Bill of Rights.”

Read the following facts:

A has been living with B for the past three years in a same-sex union,
They own a house, operate joint finances, are financially co-
dependant, make joint decisions and has named each other as
beneficiaries in their respective insurance policies. Their relationship
is an abiding and serious one.
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A is charged for theft in a Magistrates Court and B is called by the
prosecutor to testify against A. B claims that he is the spouse of A
and therefor competent but not compellable to testify for the state.

In groups of five discuss the following:
(Magistrates)

Identify the criteria you may take into account in determining the
compellability of B to testify against A.

Consider how you would apply the provisions of the Constitution -
given above - on the factual scenario.

If B refuses to testify after you have ordered him to do so, would
you apply section 189 of the Criminal Procedure Act? What criteria
will you take into account in exercising your judicial discretion in
terms of this section?

If A and B were in a heterosexual cohabitive relationship as
described in the above factual scenario, would it have influenced your
discussions above? Motivate.

In groups of five discuss the following:

(Prosecutors)

You are asked to address the Court on the compellability of B to
testify for the state. Identify the criteria you may use in your
address to the court.

Consider how you would apply the provisions of the Constitution -
given above - on the factual scenario during your adress.

If A and B were in a heterosexual relationship having a cohabitative
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relationship as described in the above factual scenario, would it have
influenced your discussions above? Motivate.

The accused as a witness
In his own defence

Section 196(1)(a) governs the position of the accused as a witness. The accused may
only give evidence at his/her own request. This makes the accused competent but not
compellable. The accused may even change his/her mind once he/she has elected to
give evidence by deciding not to do so. If the accused does this before he/she has
been sworn and has not said anything yet, the accused may not be cross-examined -
Ngcobo 1987 (4) SA 300 (N). Once the accused has been affirmed or sworn and
starts to testify and then decides not to go any further, it is submitted that he/she may
be cross-examined on that part of his/her evidence which has already been given.

An inquest is not criminal proceedings and the suspect may not rely on section
196(1)(a) and refuse to testify. See Wessels v Additional Magistrate, Johannesburg
1983 (1) SA 530 (T). See also Magmoed v Janse van Rensburg and Others 1991
(1) SACR 185 (Q).

The court may not bring undue pressure to bear on an accused person to testify. See
Khumalo 1972 (4) SA 500 (O). A legal representative may not call her client (the
accused) as a witness if the client is unwilling to give evidence. See Assel 1984 (1)
SA 402 (C) 405 and section 196(1)(a) of the Act). The parent or guardian may also
not force the accused to testify against her/his wishes.

Section 196(2) now provides that the evidence of an accused is admissible against a
co-accused, also in those instances where that accused would have been an
incompetent witness for the prosecution. For the position before the Law of
Evidence Amendment Act 1988, see Groesbeek 1969 (4) SA 383 (O). If an accused
person incriminates her/his co-accused, that evidence is admissible. The court must,
however, treat such incriminating evidence with circumspection. See Bagas 1952 (1)
SA 437 (A); Radloff 1978 .(4) SA 66 (A).

5.3.2 As a witness for a co-accused
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An accused is a competent, but not a compellable witness for the co-accused. If he
decides to give evidence he may be cross-examined, also with regard to the part he
played during the commission of the offence. See for instance Langa 1963 (4) SA
941 (N): Ntuli 1978 (2) SA 69 (A). As the accused is a competent (but
non-compellable) wimess for the defence at any stage of criminal proceedings, he may
also not be forced to give evidence for a co-accused in a trial-within-a-trial. See
Chamane 1962 (2) SA 428 (A).

If the trial of the accused is separated from that of the co-accused, he becomes a
compellable witness both for the state and the defence. See Zondi 1968 (1) SA 709
(N). The same principle applies if the case is withdrawn against her/him. In Shuma
1994 (2) SACR 486 (E) one accused applied to have his trial separated from that of
his co-accused in order to make the latter a compellable witness. The co-accused was
not prepared to testify in the joint trial. The court held that the test to be applied is
that of prejudice to the applicant. Separation was refused,

As a witness for the state

Generally the state may not call an accused person to testify against a co-accused.
It may occur that the accused in reality "becomes a state witness” if he gives
evidence and incriminates the co-accused (See for instance Nfuli 1978 (2) SA 69 (A)
74; Radloff 1978 (4) SA 66 (A)) as this evidence is admissible against the
co-accused. See however Zawels 1937 AD 342 and also the justified criticism thereof
of Hoffmann and Zeffertt 381. An accused person remains incompetent to give
evidence for the state, even if she/he volunteers to do so - Roberts 1932 CPD 87.

If the staie intends to call an accused person as a witness it will have to do one of
three things:

5.3.3.1 withdraw the case against him/her

This is obviously done before the accused has pleaded. The state will
then call the former accused as a witness and, should he give
satisfactory evidence, he will be indemnified against prosecution for
those offences of which he was informed prior to his testimony. This
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requires that he replies frankly and honestly to (including
self-incriminatory) questions (section 204 of the Act). See in general
Ndabeni 1959 (2) SA 630 (E). If the attorney-general decides not to
prosecute one of the accused in section 119 proceedings, that accused
is not a co-accused of the accused person(s) charged in a later trial. See
Hendrix 1979 (3) SA 816 (D). He is thus a competent and compellable
witness and may, if section 204 of the Act is not applicable, refuse to
give self- incriminatory replies to questions (section 203 of the Act).
See also Bosman 1978 (3) SA 903 (A).

If the accused is not indemnified after having given evidence, he may be
prosecuted anew.

stop the prosecution against the accused

If the prosecution is stopped in terms of section 6(b) of the Act, the
accused is entitled to an acquittal. Once acquitted, he/she is no longer
2 co-accused and is thus a competent and compellable witness. See Van
Aardt 1941 EDL 263; Maggonsholo 1948 (2) SA 222 (E).

separate his trial from that of the co-accused

This may be done in terms of section 157(2) of the Act, with the result
that the person is no longer a co-accused. See Van Kleist 1923 TPD
52 at 55.

It is desirable that, before a former co-accused is called to give
evidence, the case against him be finalised. See Ex Parte Minister of
Justice; in re R v Demingo 1951 (1) SA 36 (A). The reason for this
is obvious.

The unsentenced accused may use this opportunity to play down his own
role in the crime and may thus jeopardize the case for the state,

If the accused pleads guilty, whilst the co-accused pleads not guilty, the
court may question him and convict him if it is satisfied that he intended
to plead guilty. Although this means that he is no longer a co-accused
by virtue of the fact that there is no dispute between him and the state,
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it is again (see the Demingo case, supra) desirable that his trial be
separated from that of his co-accused and that he be sentenced, before
he is called as a witness. See also Zonele 1959 (3) SA 319 (A).

The trial of one or more accused may also be separated from that of the other accused

under the following circumstances:

- a change of plea (from not guilty to guiley) during the course of a trial. Once
the presiding officer has applied section 220 of the Act and is satisfied that that
accused is guilty, his trial must be separated from that of his co-accused.

- the absence of some of the accused at the trial date or during the course of a
trial. The trial proceeds against the accused who are present. Once the absent
accused are arrested, the case against them will proceed from the stage that they
became absent.

A person may also be treated as a witness and be required to give evidence against
another. At a later stage he may then be charged with an offence which emanates

from the same facts to which he testified earlier. See Coefzee 1990 (2) SACR
534 (A) 541.

Parliamentary representatives and officials

They are competent and/or compellable in the same way as ordinary witnesses. It is
only in civil cases that a special dispensation exist for them (Section 7(1) of Act
91 of 1963).

Diplomatic representatives and their personnel

Most diplomatic personnel (e.g. heads of government, trade representatives,

ambassadors) are indemnified as witnesses and prosecution in criminal matters
(section 2 of the Diplomatic Immunity and Privileges Act 1989, Act 74 of 1989).

COMMON LAW

Deaf and dumb witnesses .-
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At common law this type of witness is competent as fong as he/she can be
communjcated with, whether by signs or otherwise, in an intelligible manner. See
Ranikolo 1954 (3) SA 255 (O). This communication may entail the appointment of
a special interpreter. See Naidoo 1962 (2) SA 625 (A). Sign-language is regarded as
viva voce evidence - section 161(2). See Zenzile 1992 (1) SACR 444 (C) in which
the witness was hard of hearing and did not understand the questions, even simple
ones. She was ruled as incompetent to testify.

The court must be satisfied that the interpreter is able to communicate properly with
the witness. In Pachcourie v Additional Magistrate, Ladysmith and Another 1978
(3) SA 986 (N) 991B, Friedland AJ states: "... he must be present both in mind and
body since many of the undoubted objects of the principle behind the provision that
a trial must be conducted in the presence of the accused would be lost were he,
although physically present, unable to hear and understand the import of the evidence
being led at his trial”. (The communication between the interpreter and the accused
was imperfect).

The deaf and dumb witness must also understand the nature and impact of taking the
oath - Ranikolo 1954 (3) SA 255 (O) - as well as what the consequences of taking the
affirmation, or being warned to tell the truth, mean.

A few points of consideration when we deal with a deaf and dumb witness:

- Do we use simple language that will be easy to interpret?

- Do we realize that there are twelve different dialects in sign language?

- Do we give people the right to choose whether they want to make use of sign
language?

= Do we assume that the witness and interpreter will understand each other when
both have a knowledge of sign language, or do we enquire from them whether
they have met before the case to ensure from each other that they use the same
dialect?

—  Are we tolerant and patient when the interpretation of the witness’s evidence
takes longer than usual?

CLASS EXERCISE -

(For Magistrates and Prosecutors)
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A who is 13 years old had been sexually assaulted by X. She is deaf and
dumb and has never learned to use international sign language. A's mother
can communicate with her by using signs she taught A herself. A has never
attended any school.

Discuss the competency and compellability of A to testify.

Children

Any child, irrespective of age, is a competent witness if the child can:
- give an intelligent recollection (version) of the events and
- knows what it means to speak the truth.

It is incumbent upon the court to satisfy itself that the child is a competent witness,
albeit by way of a trial-within-a-trial.

Once the court is so satisfied, it must then establish whether the child understands the
nature and impact of the oath and, if not, the affirmation. Only if the answer is still in
the positive, the court must warn the child to speak the truth (section 164 of the Act)
and N 1996 (2) SACR 225 (C). Schreiner JA in Manda 1951 (3) SA 158 (A) 163,
states as follows with regard to the trustworthiness of the evidence of children in this
category:

"A child may not understand the nature or recognize the obligation of an oath or
affirmation and yet may appear to the court to be more than ordinarily intelligent,
observant and honest.” (The children who gave evidence were 3 and 4 years old,

respectively).

See also Ndlela 1984 (1) SA 223 (N) and Mashava 1994 (1) SACR 224 (T). If the
witness is unable to distinguish between what is true and what is not, he is incompetent.

See T 1973 (3) SA 794 (A).

Hoffmann and Zeffert summarise the “competency test” as follows: “In each case the
judge or magistrate must satisfy himself that the child understands what it means to
speak the truth. If the child does not have the intelligence to distinguish between what
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is true and false, and to recognise the danger and wickedness of lying, he cannot be
admonished to tell the truth - he is an incompetent witness.”

Schwikkard, in her article “The abused child: A few rules of evidence considered”,
describes this as a “presumption of incompetency” because children, unlike any other
witness, are required to pass a test before their evidence will be admitted. She says the
fact that the “competency test” may operate to exclude reliable testimony and thus
prohibit effective prosecution must be questioned. Truth and the duty to tell the truth
are abstract notions, which a young child might not be able to understand or explain;
but this does not mean they can’t give a reliable account of relevant events. The finding
as to whether a child is a competent witness is a difficult process, and an understanding
of the developmental stages of children is required. Schwikkard states that provided an
accused is afforded the opportunity of challenging the evidence of a child witness, it
is difficult to see how the abandonment of the competence test could infringe the
accused’s right to a fair trial. On the other hand, the abovementioned test singles out
some of society’s most vulnerable members for treatment that effectively deprives them
of the vindication and protection of the criminal justice system. The abandonment of the
“competercy test” will also increase the potential for successful prosecutions and will
act as a buttress for a child’s constitutional right to security and freedom from abuse.

The replies to questions put to a child witness, may not be repeated by the interpreter
(or any other person) if the child speaks inaudibly. See T 1973 (3) SA 794 (A); L 1973
(1) SA 344 (C) 350. See also Chaimowitz v Chaimowitz (1) 1960 (4) SA 818 (C). In
other words, the replies by the child, together with the interpretation thereof, must form
part of the record. If any reply is inaudible, the child should be asked to repeat it.

This position was altered by section 170A of the Criminal Procedure Act. This section
is essentially aimed at striking a balance between the protection of a child witness and
the need to ensure that the accused is given a fair trail.

Section 170A provides that whenever criminal proceedings are pending before any court
and it appears to such court that the proceedings would expose any witess under the age
of eighteen years to undue mental stress or suffering if he or she testifies, the court may
appoint an intermediary in order to enable such witness to give his or her evidence
through that intermediary. This is a question of fact and the prosecution as well as the
defence should be given an opportunity to address the court on this issue and, where
necessary, evidence might have to be led.
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Whenever an intermediary has been appointed, the witness concerned is in another
room and does not hear the original questions as put by the prosecutor or the defence
counsel. In terms of section 170A(2)(a) of the Act no examination cross-examination
or re-examination of any witness in respect of whom the court has appointed an
intermediary, shall take place in any manner other than through that intermediary. Only
the court may question the witness without intervention by the intermediary.

Unless the court directs otherwise, the intermediary may convey the general purport of
a question to the witness (s 2(b)). The impact of s 170A(2)(b) will be at its greatest in
respect of the cross-examiner. The court may mero moto or in response to objections
raised by any of the parties, direct the intermediary to put the original question or to
make another attempt to convey the general purport of the original question.

Section 170A(3) of the Act provides that if a court appoints an intermediary in terms of
section 170A(1), the court may direct that the witness concerned shall give his evidence
at any place

“(a) which is informally arranged to put the witness at ease;

(b) which is so situated that any persons presence that may upset that witness, is
outside the sight and hearing of that witness; and

(c) which enables the court and any person whose presence is necessary at the
relevant proceedings to see and hear, either directly or through the medium of
any electronic or other devices, that intermediary as well as that witness during
his testimony.”

The issue of the constitutionality of section 170A was considered in K v The Regional
Magistrate NO and others 1996 1 SACR 434 (E).Two grounds of challenges were
forwarded namely (a) that as the intermediary was only required to convey the general
purport of a question put during cross-examination, the effectiveness of cross-
examination is destroyed thus amounting to a violation of the accused’s fundamental
right to a fair trail; (b) the physical separation of the witness from the courtroom
resulted in a violation of the accused’s right to a public trial. The court rejected these
arguments. The right to cross-examine witnesses is not absolute. It was conceded that
the effect of cross-examination may be blunted to some extent but this does not mean
that the accused is denied the right to a fair trail as the intermediary may be required by
the court to convey the actual question and not merely its general purport. The mere fact
that the witness gives evidence in a separate room does not violate the right to a public
trail. Melunsky J heid that a proper balance between the protection of a child witness
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and the right of an accused to a fair trail could be achieved by permitting the witness to
testify in congenial circumstances and out of sight of the accused.

In § v Mathebula 1996 (2) SACR 231 (T) an unrepresented accused had not been
afforded the opportunity to object to an application that the provisions of section 170A
be used. The Court held that this constituted an irregularity in the proceedings which
led to a failure of justice.

In S v Stefaans 1999 (1) SACR 182 (C) the Court thought it advisable to lay down

some guidelines as to how and in what circumstances section 170A should be invoked.

The Court stated though that these guidelines can only be given in broad terms, as each

case must be deait with on its own merits.
The following general principles were stated:
— A court must be mindful of the dangers which are inherent in the use of an
intermediary which might prejudice the right of the accused to a fair trial. These are:
- that cross-examination through an intermediary may be less effective than direct
cross-examination of a witness:

- that an accused prima facie has the right to confront his accusers and be
confronted by them;

- that human experience shows that it is easier to lie about someone behind his
back than to do so to his face.

— The provisions of this section will find application more readily in cases involving a
physical or mental trauma or insult to the witness than in other types of cases.

~ The giving of evidence in court is inevitably a stressful experience. In order to find
application, the stress must be “undue” i e something in excess of the ordinary
stresses. It seems the younger and more emotionally immature the witness, the greater
the likelihood that such stress will be “undue”.

- A witness who is known to the accused and who knows the accused and is still
prepared to testify is less likely to be unduly stressed by the need to testify before the
accused than one who is unknown to the accused and may fear intimidation.

— If the application to use the section is not opposed, it may be more readily granted.

= An unrepresented accused should have his right to oppose the application carefully
explained to him and, if any doubt exists as to the accused’s understanding of the
matter, the application should be treated as opposed.

- If the application is opposed the presiding officer should hear appropriate evidence to
enable him 1o exercise a proper discretion as to whether the section should be invoked
or not. Such evidence may, in cases of younger witnesses clearly undergoing mental
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or physical trauma, consist of nothing more than evidence of the natre of the charge
and the age of the wimess. In other cases, evidence of a suitable qualified expert,
whether that be a social worker, psychologist or psychiatrist, may be necessary.

— If the section is invoked the presiding officer should be aware of the risk that the
efficacy of cross-examination may be reduced by the intervention of the intermediary.
The judicial officer should be prepared to intervene to insist that the exact question
rather than the import thereof, be conveyed to the witness.

The use of a mobile one-way screen has already been successfully implemented in the
regional court. The child stays behind the screen for the duration of his/her time in the
"witess stand”, thereby avoiding eye-contact with the accused or subtle intimidation
through the demeanour of the accused or his representative.

See Woji v Santam Insurance Co Lid 1981 (1) SA 1020 (A) 1028, where Diemont JA
sets out the approach to evidence given by a young child.

It is also very important that the child not be coerced or enticed into speaking the truth.
In Shabango 1963 (1) PH H 99 (N) the magistrate showed a child-witness a twenty cent
piece and said that he could have it if he spoke the truth. The conviction was quashed.
See also Jacobs 1970 (2) PH H 152 (C) concerning the intimidation of a child witness.

EXERCISE FOR SMALL GROUP DISCUSSIONS IN CLASS

(For Magistrates and Prosecutors)
Section 164

"When unsworn or unaffirmed evidence admissible

(1) Any person who, from ignorance arising from youth, defective education
or other cause, is found not to understand the nature and import of the oath
or the affirmation, may be admitted to give evidence in criminal proceedings
without taking the aath or making the affirmation: Provided that such person
shall in lieu of the oath or af firmation, be admonished by the presiding judge
or judicial officer to speak the truth the whole truth and nothing but the
truth.”
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The accused is convicted of raping a 12 year old child. The child testified
through an intermediary. The accused appeals on the basis that the child's
evidence should not hove been admitted as the presiding of ficer had made
no attempt to ascertain whether the child understood the nature or import
of the oath or, what it meant to speak the truth, but had only warned her
in the following terms: * You are warned to tell this court the truth of what
you know and not what you have been told by others to come and tell this

court.”

In small groups:
(Magistrates)

- Identify the portions of the provision that give scope for the exercise of
judicial discretion.

- Identify the criterio that a judicial officer may take into account in
exercising such a discretion.

~ Consider how you would apply the provision to the factual scenario given.

In small groups

(Prosecutors)

— What is the role of the prosecutor in the abovementioned provision?

- What criteria will you use when you are asked to address the Court before

she/he exercises her discretion in terms of the provision?

Judicial officers

6.3.1 The presiding officer

4
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Logic dictates that the presiding officer is incompetent to testify in a trial in which
he/she is involved. The following statement by Centlivres CJ in Ex parte Minister of
Justice : In re R v Demingo 1951 (1) SA 36 (A) 43 suffices: "Today it is almost
impossible to imagine a judge or a magistrate leaving the bench, going into the witness
box to give evidence for or against a prisoner, returning to the bench, and at the
conclusion of the evidence and argument, solemnly commenting upon the demeanour
of himself in the witness box or without any comment accepting the evidence given by
himself." This also applies to an assessor.

If the presiding officer recuses herself she may of course give evidence. See, for
instance Malgas 1978 (1) SA 313 (NC).

An interesting case on recusation and the competence of attorneys to testify, is Newell
v Cronje and Another 1985 (4) SA 692 (EC). The accused was charged with culpable
homicide and drunken driving. The state led evidence that his gait was unsteady, his
speech was slurred, his face was flushed and his eyes were bloodshot. The defence led
medical evidence that these symptoms were also present at an examination a month after
the incident and that the accused had not been drinking prior to this examination. The
regional magistrate made certain personal observations about the accused's manner and
speech in court and put these to the doctor who testified on behalf of the defence.
These observations were basically that, apart from the bloodshot eyes, he observed none
of the other peculiarities which was testified to. The defence then called the instructing
attorney to give evidence of his knowledge and private observations of the accused.
These were in direct conflict with those of the regional magistrate. Before the attorney
could conclude his evidence, the magistrate recused himself "omdat my waarnemings
deur die verdediging betwyfel was”. In an application by the accused to have the recusal
set aside and for an order directing the regional magistrate to continue with the case,
Mullins J decided that the regional magistrate should continue with the case. At 699A
he states: "...Maree does not profess to be an expert witness, but providing his evidence
is credible and acceptable, it must be evaluated by the respondent in the light of his own
observations. It would also, in my view, be proper for the first respondent, in
evaluating such evidence, to bear in mind that his own observations have not been and
can not be tested by cross-examination”.

Without an in-depth discussion of judicial notice, the following bears mentioning:
presiding officers often (sometimes deliberately) take "judicial notice” of facts which
fall cutside the ambits of admissible judicial notice. A magistrate may not, for instance,

a—
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establish the prevalence of an offence by referring to the recurrence thereof in the
criminal record book without also referring to the number of convictions for that offence
during the same period. The personal kmowledge of the layout of a particular area
within his jurisdiction is not susceptible to judicial notice without an inspection in loco
being held and all the parties agreeing to what was observed and how it should be
recorded. '

Presiding officers should take care not to make themselves "witnesses” in this manner.
The accused cannot test this knowledge and its prejudicial nature is obvious. See
Manitini 1990 (2) SACR 236 (EC) and contra Sibuyi 1988 (4) SA 879 (T).

The prosecutor

It is highly irregular for the prosecutor in a trial to later preside as magistrate in that
same trial (in terms of section 275 of the Act) and to sentence a convicted person, as
happened in Tampart 1990 (1) SACR 282 (SWA). Strydom J at 283 states:

"Dat hierdie optrede onreélmatig is, is feitlik vanselfsprekend. In die saak van S v
Louw : S v Noyila 1981 (4) SA 939 (OK) stel die geleerde regter dit soos volg:

'A prosecutor is often in possession of information concerning the accused which would
be inadmissible as evidence in a court of law and which is never placed before the court
trying the accused. A prosecutor too, must, in the very nature of his duties as such,
create the impression in court of being biased against the accused. He attacks his
credibility in cross-examination and throughout espouses the version of the state
witnesses in pertinently suggesting the guilt of the accused. Such is the very nature of
the adversary system prevailing in our courts. For such a protagonist then to sit in final
judgement on his opponent in the very case he has been prosecuting must clearly be

grossly irregular.

The prosecutor is both a competent and compellable witmess. See Becker 1929 AD 167.
It is however undesirable that a prosecutor also testifies in a trial in which he is the
prosecutor, for the same reasons as mentioned in Louw; Noyila 1981 (4) SA 939 (EC)
941 C-D. Consult Nakedie 1942 OPD 162; Negrini 1948 (4) SA 995 (C). The prose-
cutor also may not divulge, from the bar and in the form of a statement, information
which he possesses. This would be inadmissible and unsworn evidence. In Kirsten
1950 (3) SA 659 (C), a "driving under the influence” case, the prosecutor suggested to
the witness that he had been present when the incident occurred and later told the
magistrate (from the bar) that he is available to be called as a witness and that his
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evidence would refute that of another witness. Ogilvie-Thomson J at 965 states that this
was irregular and extremely prejudicial to the accused. See also Dungae 1939 CPD
10.

6.3.3 The advocate or attorney

The attorney or advocate is a competent and compellable witness. See Hendricks v
Davidoff 1955 (2) SA 369 (C). It is, however, undesirable that she gives evidence. It
would, or may at least appear to do so, affect her impartiality, especially if she gives
evidence against her client. Only where it is unavoidable, should the attorney or
advocate be called to give evidence. See Hlangothe 1979 (4) SA 199 (B) 200-201
where Hiemstra CJ says: "Dit is nie wenslik dat die regsverteenwoordiger self getuig
nie: Hy is wel 'n bevoegde getuie (Middeldorf v Zipper NO 1947 (1) SA 545 (SR) op
548) en kan getuig waar dit onvermydelik is."

In Boesman and Others 1990 (2) SACR 389 (E) the pro deo counsel were replaced after
four witnesses had given evidence for the state. These (pro deo) counsel had put certain
propositions to the witnesses. When the accused gave evidence they denied (under
cross-examination) that they had instructed the pro deo counsel in the manner in which
the propositions were made. The state then applied for re-opening of its case in order
to call the two pro deo counsel.

Zietsman J at 396-399 finds that the two advocates are competent and compellable
witnesses and that their evidence is "restricted to the statements put by counsel to the
state witnesses, and to whether counsel were authorized by the accused to put such
statements to them” (395A). The court nevertheless refused to hear the evidence of the
two advocates on the grounds of public policy, which vests a discretion in the court to
allow or disallow certain evidence. See also Newell v Cronje and Another 1985 (4)
SA 692 (EC) 695I-].

6.3.4 The interpreter

Although it is undesirable that interpreters should testify during the trial in which they
are also the interpreter, they are competent to do so. See Craig 1904 NLR 153. In T
1973 (3) SA 794 (A) the mother of a five year old complainant gave evidence about the
complaint made to her. When the child gave evidence she was too frightened to speak.
Her mother was then called and she repeated the answers which the child gave. The

(=)
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mother was not sworn. Botha JA held (at 795) that the (repeated) evidence of the child
was inadmissible and that the danger existed that the mother could have been biased.
This evidence may of course be of a hearsay nature or constitute a previous consistent
statement. See also Tshabalala v Lekoa Council 1992 (3) SA 21 (A) where Grosskopf
JA describes an interpreter as "not a witness in the ordinary sense”.

6.3.5 The court orderly

7.2

The orderly is not "involved" in the trial and is therefor a competent witness. In the
English case of Mendy (1976) 64 CR APP R 4 a policeman saw a person taking notes
in court. Later the policeman, accompanied by the equivalent of our court orderly,
observed that person conversing with the husband of the witness who was testifying
at the time the notes were made. Under cross-examination the husband denies this. The
court official was called to rebut this denial under one of the exceptions to the rule
against collateral issues.

REFUSAL OR FAILURE TO GIVE EVIDENCE
Properly subpoenaed/warned witnesses

Sections 179 to 188 of the Act deal with the attendance of witnesses at court. Section
170(2) provides that a witness who fails to attend court after having been subpoenaed,
is liable to a fine not exceeding R300 or to imprisonment not exceeding three months.

Recalcitrant witnesses

A competent and compellable witness can not refuse to give evidence or answer
questions put to him. He/she also may not refuse to be sworn or take the affirmation.
Section 189(1) of the Act provides that such a witness, depending on the offence for
which he/she is required to give evidence, may be imprisoned for up to five years, if
such person has no "just excuse” for the refusal or failure to give evidence or produce
centain exhibits.

The term "just excuse” has been the subject of many decisions of our courts. See, in
this regard Heyman 1966 (4) SA 598 (A); Moloto 1988 (2) PH H 76 (T) (1991 (1)
SACR 617 (T)); Sokoyi 1984 (3) SA 935 (N); Mthenjane 1979 (2) SA 105 (A) 111;
Maduna 1978 (2) SA 777 (D); Sithole 1991 (4) SA 94 (W); Attorney-General,
Transvaal v Kader 1991 (4) SA 727 (A).
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TRANSITIONAL JURISPRUDENCE: FROM PUBLIC LAW TO PRIVATE Law (LLM- JuLY 1999)

CHRISTOPHER J. ROEDERER
Tuesday 5:30 - 7:00

Introduction

The point of the course is to expose students to the range of possibilities for transformation that are open o South Africa,
the justifications for the various possibilities, the points at which the law can intersect with and either hinder or foster certain
possibilities and at least the awareness of how students could effect change, or support the status quo if they so wish. This
will be accomplished by looking at aitematives that other counties have chosen, the broader theoretical justifications set out
in the introduction and the needs/wants of South African society.

The introductory weeks will expiore the range of options open to regimes in transition. It will explore the relation between
transitional justice and transitional jurisprudence. It will look at the full spectrum of rights from those iargely endorsed by the
right and those endorsed by the left. The main point of these weeks wil be to set out the altematives and theoretical
justifications for those altematives.

This will be followed by sections that are standard in the literature, namely the sections on intemational law,
constitutional law, criminal law and the search for truth. The search for truth will be divided into a week relating back to
amnesties and the criminal law and the other looking towards the opening of files and purging from public office. This will be
followed by a chapter on restitution and compensation.

What follows is the more difficult terrain that is missing from the general literature on transitional justice/jurisprudence.
This begins with a new look at the Constitution and in particular to the Horizontality clause. The Constitution mandates
changes in the remaining areas of law, but the mandate is not clear. Here, the cormect way forward is controversial. There
will be an attempt during these weeks to look at what change, if any, has taken place, and what options are available for
further transformation. The final week will ook back over the proceeding semester as well as look at the role andior «
potential role of citizens and lawyers in securing the future that they want.

Outline

introduction: The Domain of Transitional Justice and Transitional Jurisprudence
The Domain of Transitional Justice and Jurisprudence Continued

Intemational Law

Constitutional Change

Criminal Law: Punishing the Past

Truth and Reconciliation; The Amnesty Option

Truth and Reconciliation: Opening Files and Purging from Office

The Theoreticatly Easy Cases of Restitution and Compensation

9. From Public Law to Private Law: Horizontality and the Beginning of Hard Cases
10. The Transformation of Delict

11. The Transformation of Contract

12. The Transformation of Company Law

13. The Role of Customary Law in Transitions

14, Conclusions: The Role of Lawyer and Citizen in Transformation

®NO AL

Course Requirements

Students are required to write a paper that focuses on an issue in weeks 10 - 13. Topics are required the day of the seminar
in week 5. Two copies of a typed rough draft of the work are due on the day of the seminar in week 9 so that copies can be
made available to students for the presentations that follow. Students wilf be required to make a presentation of their work in
the week that their topic most clearly falls under. Each student will be required to make comments on at least one other
person’s rough draft. This will be due two weeks after the rough draft is tumed in.

Marks

Topic 5%
Rough Draft 15%
Comments 10%
Presentation 15%

Final Draft plus oral 55%

Lateness

As lateness could cause considerable disruption to the course, lateness will result in a 2% deduction in overall points per
day, inclusive of weekends and holidays, unless there is a valid medical or other emergency on the day the assignment is
due.
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WEEKS 1-2

1. INTRODUCTION: THE DOMAIN OF TRANSITIONAL JUSTICE AND

TRANSITIONAL JURISPRUDENCE
2. THE DOMAIN OF TRANSITIONAL JUSTICE AND JURISPRUDENCE

CONTINUED

Samuel P. Huntington ‘The Third Wave: Democratisation in the Late Twentieth Century' from Neil
Kritz Ed Transitional Justice: Volumes I-ili (1995) Volume |. Pages 65 — 81.

Juan E. Mendez Chapter 1 ‘In Defence of Transitional Justice’ in A, James McAdams Ed
Transitional Justice and the Rule of Law in New Democracies (1997) pp 1-26.

Ruti Teitel ‘Transitional Jurisprudence: The Role of Law in Political Transformation' (1997) 106
Yale LJ 2009.

Christopher J. Roederer, ‘LLM Notes on the Domain of Transitional Justice and Jurisprudence'
(1999) pp 1-15.





